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October 25, 2016
To the Honorable City Council Chair Amy Foster and the Honorable City Council,

[ write to you to express my opinion on two points regarding the ordinance, known as the “Defend
Our Democracy” ordinance, that is currently before you. First, that U.S. Supreme Court
constitutional precedent permits the components of this law that apply to contributions to
“independent expenditure” committees (super PACs), and to political spending by foreign-influenced
corporations in the form of “independent expenditures” or contributions to super PACs. Second, that
[ consider the ordinance to be a valuable tool for protecting and preserving the integrity of local
elections, including St. Petersburg’s, from the pervasive growth and corrosive influence of super
PACs, and from the threat to the American ideal of self-government posed by foreign corporate
spending.

Background

[ am the Carl M. Loeb University Professor and Professor of Constitutional Law at Harvard
University and Harvard Law School, where I have taught since 1968 and where my specialties
include constitutional law and the U.S. Supreme Court.” I have prevailed in three-fifths of the many
appellate cases I have argued (including 35 in the U.S. Supreme Court), and I am the author of the
widely-cited treatise “American Constitutional Law.”

Constitutionality of limiting contributions to super PACs

Super PACs, a relatively recent development in campaign financing, are political committees that can
accept unlimited contributions and make unlimited expenditures. With no limit on how much money
they can accept or spend, super PACs have come to haunt not only our national elections,' but our
local elections as well.> I encourage you to review the compilation of evidence prepared by the Free
Speech For People organization, which paints this unfortunate picture in greater detail.

As described below, I believe the ordinance’s $5,000 limit on contributions to super PACs active in
St. Petersburg elections is not only a common-sense solution, but is also consistent with U.S.
Supreme Court precedent on the matter.

Supreme Court precedent distinguishes legal limits on contributions to political campaigns and
committees from limits on expenditures (spending by candidates, individuals, or outside entities).
Broadly speaking, limits on contributions (including contributions to political committees) are
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subject to less scrutiny under the First Amendment than limits on expenditures.® As the Supreme
Court explained in Buckley v. Valeo, writing a check to someone else to spend does not merit the full
protection of “speech,” and poses heightened risks of corruption. Thus, the Supreme Court has
upheld limits on contributions to political committees in general.*

These principles were not altered by Citizens United v. FEC, which concerned limits on
expenditures, or by any subsequent Court cases. In fact, to be clear, I believe that the decision
reached by the Supreme Court in Citizens United was correct—for the specific facts of that case
(involving the release of a movie through video-on-demand). However, as [ have written, the opinion
in Citizens United did contain some very loose and misguided language (what lawyers call “dictum,”
i.e., statements not necessary to the court’s decision) about independent expenditures and
corruption—Ilanguage that could easily mislead a lower court.®

And in fact, very shortly after the Citizens United decision was issued, a lower federal court in
Washington, D.C., fell into this trap: In SpeechNow.org v. FEC,” which was argued just days after
the Citizens United decision, the U.S. Court of Appeals improperly extended Citizens United from
the context of expenditures to the legally distinct context of contributions. This decision was
incorrect. In SpeechNow, the D.C. Circuit reasoned that contributions made to a political committee
could not possibly create the actuality or appearance of corruption, so long as the political committee
only used its funds for independent expenditures.® This departed from both Buckley and Citizens
United, and improperly subjected contribution limits to the higher level of constitutional scrutiny that
the Court currently applies to independent expenditures.’

In fact, the Supreme Court has specifically rejected the idea of judging the corrupting potential of a
contribution based on how the money might ultimately be used.'® And moreover, since SpeechNow,
the D.C. Circuit’s pronouncement that contributions to independent expenditure groups cannot
corrupt or create the appearance of corruption has proven empirically wrong. "’
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Limiting contributions to “independent expenditure committees” (super PACs) is entirely consistent
with Supreme Court precedent. These contributions have no greater speech value, and hardly any less
risk of corruption, than direct contributions to candidates.'? This is true even if the super PAC does
not “coordinate” its advertising or other spending with the candidate, as a very large check to a super
PAC is unquestionable of value to the supported candidate, and the contributor is free to discuss with
the candidate exactly what s/he expects for the money.

Unfortunately, the U.S. Department of Justice decided not to appeal the SpeechNow decision to the

Supreme Court, in large part on the theory that “the particularly limited nature of SpeechNow’s

contribution and expenditure practices means that the court of appeals’ decision will affect only a

small subset of federally regulated contributions.””> The Supreme Court has never considered the
. 14 . . . . .

question. * Consequently, SpeechNow remains law in the D.C. Circuit for now.

Fortunately for St. Petersburg, the D.C. Circuit has no jurisdiction over Florida municipal election
law. And neither the Florida Supreme Court, nor the U.S. Court of Appeals for the Eleventh Circuit,
has decided this issue.

In sum, dollar limits on contributions to super PACs are constitutional under Supreme Court
precedent. Furthermore, I believe that such limits, including those established by the Ordinance,
could have been upheld even by the Court that issued the Citizens United decision, and—depending
on the new ninth justice—is even more likely to be upheld now. The U.S. Supreme Court has upheld
limits on contributions to political action committees in the past, did not address such limits in
Citizens United, and has never created a special loophole or exception for super PACs.

Constitutionality of regulating political spending by foreign-influenced corporations

Regulating political spending by corporations with significant foreign ownership is consistent with
the Constitution and Supreme Court precedent. Indeed, concern about potential foreign influence
over our democratic politics is written into the Constitution itself.'”” And while the Supreme Court
has held that the First Amendment prohibits limits on independent expenditures in general, it has
made an important exception for spending by foreign nationals.

be a “thing of value” (quid) under 18 U.S.C. § 201, and rejected the argument that the First
Amendment bars prosecution for bribery stemming from contributions to super PAC. See United
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through super PAC contributions, thus reinforcing the public perception of quid pro quo corruption.
See, e.g., Matea Gold, Wash. Post, Menendez indictment marks first big corruption case involving a
super PAC, Apr. 2, 2015, http://wpo.st/e4oR0.
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Though federal law has long prohibited foreign nationals from spending on federal, state, or local
elections,'® the Supreme Court’s decision in Citizens United created a loophole through which
foreign nationals can circumvent this ban using the corporate form. As I wrote in the Boston Globe
this past June, so long as the federal government fails to act, efforts to close the foreign corporate
political spending loophole may need to be led by local legislators.'” Because the federal agency
responsible for ferreting out illegal foreign influence, the Federal Election Commission, has been
deadlocked into inaction by its current 3-3 partisan makeup, it is in no position to lead the fight.
Instead, local governments such as St. Petersburg’s are in the best position to respond to this threat. |
am heartened that leaders in St. Petersburg are raising the flag on this issue, and no doubt inspiring
communities across the country to do the same.

As noted above, federal law already prohibits foreign nationals—a category defined by federal law to
include foreign governments, corporations incorporated or with their principal place of business in
foreign countries, and individuals who are not U.S. citizens or lawful permanent residents—from
spending money on federal, state, or local elections.'® In the 2012 decision Bluman v. Federal
Election Commission, the Supreme Court upheld this law against a post-Citizens United
constitutional challenge, confirming the federal government’s ability to ban independent
expenditures by foreign nationals.'” As the lower court opinion in that case (which the Supreme
Court affirmed) explained, the legal rationale for restricting political spending by foreign nationals is
that “foreign citizens do not have a constitutional right to participate in, and thus may be excluded
from, activities of democratic self-government.”?

If foreign nationals do not have a constitutional right to spend money to influence federal, state, or
local elections, then they do not have a constitutional right to use the corporate form to do what they
could not do directly.?! And this is not only an issue of corporations that are majority-owned by
foreign nationals. As I told the federal House of Representatives Committee on the Judiciary shortly
after the Citizens United decision, the same Supreme Court that decided Citizens United would
probably have upheld a law limiting political advertising by corporations with five percent of equity
held by foreign nationals.*® Indeed, the reasoning behind the Bluman decision suggests this limit
could apply to corporations with any equity held by foreign nationals.
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[ believe St. Petersburg’s interest in self-government provides a comparable and constitutionally
sufficient ground to support regulating independent expenditures, and contributions to super PACs,
by what the ordinance terms ‘‘foreign-influenced corporations,” through the ordinance’s certification
requirement. As such, I believe it to be constitutional under the Court’s Citizens United and Bluman
decisions and a reasonable complement to existing federal law.

Conclusion

I applaud the City of St. Petersburg for its leadership on issues so critical to the health of our
democracy, and I thank you for sparking an admirable effort to guard our political systems from the
dangers posed by super PACs and foreign corporate spending. I am confident that both the
ordinance’s limits on contributions to super PACs, and its rules regarding foreign-influenced
corporations’ “independent expenditures” and contributions to super PACs, are constitutional. I
believe the ordinance to be a valuable instrument for the protection, preservation, and promotion of

self-government in St. Petersburg.

[f I can be of assistance to the Council throughout the process, please do not hesitate to contact me.
Sincerely,

i e Y. Trke

Laurence H. Tribe

Carl M. Loeb University Professor and Professor of Constitutional Law
Harvard Law School*
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