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Introduction and summary
The 2020 presidential election is less than a year away, and intelligence officials warn
that foreign entities remain intent on affecting its outcome. At the same time, the
U.S. House of Representatives is conducting an impeachment inquiry into President
Donald Trump, due in large part to his solicitation of foreign interference from
Ukraine in the 2020 presidential contest.
In the midst of these threats, Americans’ trust in government is near all-time lows,
with voters deeply skeptical about a political system that they believe is corrupted and
dominated by corporations and wealthy special interests.1 This dominance has been
especially prominent since the U.S. Supreme Court’s ruling in Citizens United v. Federal
Election Commission unleashed a torrent of spending directed to super PACs and shadowy nonprofit organizations.2
Now more than ever, bold policy solutions are needed to help ensure that no foreign government, business, or person can unduly affect the nation’s democratic self-governance.
Before the Supreme Court’s 2010 decision in Citizens United, U.S. corporations had to
finance campaign-related activity chiefly via disclosed donations from their employeefunded PACs. Corporations were not allowed to spend money directly from their corporate treasuries on independent expenditures—advertisements that expressly call for
the election or defeat of a candidate. These ads are the lifeblood of election campaigns.
But in Citizens United, the Supreme Court held that corporations are indeed permitted to spend corporate treasury funds on campaign-related ads, opening the door to
unlimited corporate spending in U.S. elections.
Since the high court’s decision, corporations have taken full advantage of their new
power. They have spent hundreds of millions of dollars, much of it through secret “dark
money” channels, to elect their preferred candidates, often bankrolling negative advertising and distorting issues about which everyday Americans care.
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Yet attempts to influence U.S. elections can take other forms as well. Foreign influence in
U.S. elections—specifically, foreign influence via U.S. corporations—merits particular
attention, especially in the wake of unlimited corporate spending post-Citizens United.
Current election laws and Supreme Court precedent are clear when it comes to foreign
influence: It is illegal for foreign governments, corporations, or individuals to directly
or indirectly spend money to influence U.S. elections. These laws are foundational to
U.S. democracy and exist primarily because foreign entities are likely to have policy
and political interests that do not always align with America’s best interests.
Unfortunately, the Citizens United decision opened an unexpected loophole that
makes the United States more vulnerable to foreign influence. Because foreign entities
can invest in U.S. corporations—and those corporations can in turn spend unlimited
amounts of money on U.S. elections—foreign entities can now exert influence on the
nation’s domestic political process. This is especially noteworthy as foreign investors
now own a whopping 35 percent of all U.S. stock.3

Obama’s warning
An important warning about the potential effects of Citizens United came from President
Barack Obama during a dramatic moment in his 2010 State of the Union address. Standing just feet away from justices of the Supreme Court, President Obama criticized the high
court’s newly issued decision. He predicted that it would create a new avenue for special
interests and foreign influence in U.S. elections:4
Last week, the Supreme Court reversed a century of law that I believe will open the
floodgates for special interests—including foreign corporations—to spend without
limit in our elections. I don’t think American elections should be bankrolled by America’s most powerful interests, or worse, by foreign entities. They should be decided by
the American people. And I’d urge Democrats and Republicans to pass a bill that helps
correct some of these problems.5
Justice Samuel Alito, a member of the high court’s conservative majority that had just
decided the case, could be seen uttering the words “not true.”6 Unfortunately for U.S.
democracy, however, Obama’s prediction about the harmful aftershocks of Citizens United
has proved accurate.
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In a political system that already allows corporations to cloak themselves in secrecy via
unlimited dark-money spending, this foreign-influence loophole must be closed. The
least lawmakers can do is block this avenue for inappropriate foreign influence in U.S.
elections and in the policies that the federal government produces. Americans deserve
to know that their best interests are paramount and that U.S. corporations are not acting as conduits for foreign influence in national affairs.
This report recommends a clear, strong policy solution: The United States must have
bright-line foreign-ownership thresholds for American corporations that want to
spend money in elections. These clear thresholds are supported by an array of lawmakers and regulators, as well as experts in constitutional and corporate governance law.
This report applies the recommended foreign-ownership thresholds to many of the
nation’s biggest publicly traded corporations, and the data show that applying these
recommended thresholds likely would prohibit many of these corporations from
spending funds to influence elections.
Stopping foreign-influenced U.S. corporations from spending money to affect U.S.
elections is an issue of accountability that should transcend partisan political divisions.
Unless and until lawmakers meaningfully address the problem of foreign influence in
elections via U.S. corporations, they risk serious negative consequences for this country. In a properly functioning democratic society, a nation’s people must have faith in
its elections, its elected leaders, and its government.

FIGURE 1
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Background and scope
of the challenge
Due to lax federal laws and reporting requirements, the United States is staring at two
intersecting challenges that threaten the foundation of its democratic system. The first
is secret corporate spending in U.S. elections, a problem discussed in detail in various
Center for American Progress products, including “Secret and Foreign Spending in
U.S. Elections: Why America Needs the DISCLOSE Act”7 and “Corporate Capture
Threatens Democratic Government.”8
The second challenge, though not as problematic on its face, involves foreign entities
who invest in American-based companies. These investments are problematic given lax
disclosure laws, which make it easy to hide information about who is actually investing in these companies. Both of these challenges occur within the context of foreign
governments and related entities attempting to steer the outcomes of U.S. elections.
During the 2016 presidential election, the United States became the target of systematic and sweeping foreign interference from Russia that was designed to alter the election’s outcome. As special counsel Robert Mueller, among others, has concluded, the
Russian government orchestrated sophisticated efforts through state-funded media,
third-party intermediaries, and paid social media users in a massive effort to influence America’s election outcome.9 And the dangers of these illegal activities continue.
National security officials say that foreign entities are again seeking to interfere with
the 2020 presidential election.10
Many of Russia’s ongoing actions violate longstanding laws that prohibit foreign
involvement in U.S. elections and attempts to improperly influence the government
and its leaders. At the same time, during 2019, President Donald Trump solicited
foreign interference in the 2020 presidential election. The House’s impeachment
inquiry into Trump is centered on his request that the president of Ukraine dig up dirt
on one of Trump’s political rivals. Not only are Trump’s actions potentially illegal, they
constitute an unconstitutional abuse of power.11 Regrettably, Americans are left with
a situation in which Trump and his administration are thwarting necessary steps both
to enforce laws against foreign influence in elections and to eliminate the threats that
illegal interference poses to national security and the U.S. political community.
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Yet inappropriate foreign influence in U.S. elections is not always overt. It often operates on the outer edges, or within loopholes, of U.S. law. This is true in the case of
election spending by American corporations that have appreciable foreign ownership
or control. Indeed, federal law does not effectively prevent a foreign entity from using a
U.S.-based corporation to influence U.S. elections. In the age of massive foreign investment in American corporations, a new federal standard is necessary. Policymakers
must ensure that U.S. corporations are not unduly influenced by their foreign investors
when making spending decisions to attempt to affect American elections and policy.

Foreign interests diverge from domestic interests
Harvard Law School professor John C. Coates IV, a noted corporate governance expert,
writes, “Democratic self-governance presumes a coherent and defined population to
engage in that activity. Foreign nationals have a different set of interests than their U.S.
counterparts, as regards a range of policies, such as defense, environmental regulation,
and infrastructure. … Foreign and domestic interests predictably diverge.”12 Depending
on the degree of their ownership or control, Coates writes, foreign investors “might be
able to leverage ownership stakes in U.S. corporations to affect corporate governance.
Through that channel, they could influence corporate political activity in a manner
inconsistent with democratic self-government, or at least out of alignment with the
interests of U.S. voters.”13

Elected officials must be accountable only to Americans, not to foreign investors who
wield increasing amounts of corporate power. The best solution to the problem is a set
of clear, effective rules, including foreign-ownership thresholds, that prevent foreigninfluenced American corporations from spending money in U.S. elections.

The prohibition on foreign influence in U.S. elections
The roots of the ban on foreign influence in U.S. elections can be traced to the founding
of the republic. The framers of the U.S. Constitution included a provision known as the
emoluments clause, designed to prevent foreign payments to U.S. government officials
and thereby reduce opportunities for foreign entities to corrupt the political system.14
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George Washington used his farewell address at the end of his presidency to warn his
fellow Americans that one of the greatest dangers to democracy involved the “insidious wiles” of foreign powers and the many ways that foreign powers could improperly
influence the U.S. political system. Washington urged Americans “to be constantly
awake, since history and experience prove that foreign influence is one of the most
baneful foes of republican government.”15
Thomas Jefferson discussed the necessity of protecting the United States from
“entanglement” in foreign politics, which he and other founders viewed with “perfect
horror” due to the chance that U.S. officials could be corrupted by foreign entities.16
And Alexander Hamilton specifically highlighted the risk of a foreign power’s effort to
cultivate a president or another top official, warning in “The Federalist Papers” of “the
desire in foreign powers to gain an improper ascendant in our councils.”17
Building on these foundational concepts espoused by the nation’s earliest leaders, the
federal courts have continued to uphold the government’s ability to exclude foreigners
from participating in or influencing U.S. elections, including in one important recent
case. In a 2011 decision, Bluman v. Federal Election Commission, which was summarily affirmed by the Supreme Court, the District Court for the District of Columbia
wrote that excluding foreigners from U.S. elections is not only permissible but that
doing so is “fundamental to the definition of our national political community.”18 This
decision, decided fewer than two years after Citizens United by a special three-judge
panel and written by future Supreme Court Justice Brett Kavanaugh, concluded that
this foreign national exclusion “is part of a common international understanding of the
meaning of sovereignty and shared concern about foreign influence over elections.”19
The court also stated that “the United States has a compelling interest for purposes of
First Amendment analysis in limiting the participation of foreign citizens in activities
of American democratic self-government, and in thereby preventing foreign influence
over the U.S. political process.” It concluded that “the majority opinion in Citizens
United is entirely consistent with a ban on foreign contributions and expenditures.”20
Importantly, the Bluman opinion makes clear the breadth of the ban on election
spending by foreigners. In Bluman, the court affirmed the illegality of a Canadian
citizen’s proposed election-related activity, even though it included only three $100
campaign contributions and payments for a flier supporting President Obama’s reelection. The chair of the Federal Election Commission (FEC), Ellen L. Weintraub, points
out that “Bluman’s proposed activities were deemed illegal even though he hailed from
a closely allied country, was lawfully working in the United States, and had proposed
spending only an inconsequential amount of money. That’s how broad the foreign
national political spending ban is.”21 (emphasis in original)
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The decision in Bluman is based on federal law, where Congress has expressly prohibited foreign influence in U.S. elections. Under federal law, it is illegal for foreign
nationals to spend money “directly or indirectly” or to provide anything of value in
connection with U.S. elections.22 The term “foreign national” is defined to include not
only foreign individuals but also foreign governments or other foreign entities, such
as corporations.23 The prohibition includes election-related spending on independent
expenditures and electioneering communications, and it extends to donations made to
political campaigns, parties, and political action committees (PACs).24
Yet this federal law has loopholes ripe for exploitation and was written before Citizens
United, when corporate spending was not a huge concern. First, the law says that a
U.S. corporation that is owned or controlled by a foreign entity is not itself a “foreign
national” so long as the corporation is organized under U.S. laws and has its principal
place of business in the United States.25 In addition, there are no meaningful statutory
standards to measure when a U.S. corporation may be violating the ban on “indirect”
foreign influence in U.S. elections, such as by making election-related spending decisions that are influenced by the corporation’s foreign investors. To make matters worse,
big loopholes in campaign finance disclosure laws and corporate transparency requirements make spending by foreigners nearly impossible to detect.26
The nation has reached a crucial juncture in its history. As FEC Chair Weintraub has
compellingly written, U.S. elected officials must “be laser-focused on advancing the
best interests of our country. And no other. This nation has shed blood, tears, and
treasure over 2 ½ centuries safeguarding our democracy and the right of U.S. citizens
to choose American leaders and policies.”27

Corporate spending in U.S. elections
Threats of foreign influence in U.S. elections are exacerbated by gaping holes in the law
that allow dark money—spending by organizations that do not reveal their donors—to
flood into federal, state, and local elections, often drowning out the voices of voters or
even the candidates running for election.28 This disturbing lack of transparency allows
billionaires, corporations, and outside organizations to secretly fund election-related
activities, including advertising for or against candidates. Often, U.S. corporations—
including foreign-influenced U.S. corporations—use dark-money spending as a vehicle
to improperly and secretly influence the election of the nation’s lawmakers, which
in turn affects the policies those lawmakers enact.29 [Note: This report uses the term
“corporation” to refer to a full range of public and private, for-profit business entities,
including limited liability companies (LLCs), partnerships, and sole proprietorships.]
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How did America get to the point where corporate power over its elections threatens
its democracy?
In a 1905 address to Congress, Republican President Theodore Roosevelt decried the
corruption that resulted from unlimited corporate power and political spending.30
Roosevelt called for sweeping legislation to bar corporations from spending money
to influence elections and to require full disclosure of campaign contributions and
political expenditures. In response, Congress passed the Tillman Act in 1907 and the
Federal Corrupt Practices Act in 1910.31 Over the next 100 years, Congress enacted
a series of laws—most of them upheld in federal court—further regulating federal
campaign financing, including by corporations.32
In the misguided Citizens United decision, the Supreme Court upended a century
of precedent and allowed, for the first time, unlimited spending by corporations on
independent campaign ads.33 The conservative majority of the high court wrote that
the constitutional First Amendment rights of corporations cannot be abridged merely
because they are corporations. They reasoned that because citizens enjoy the right
to political free speech and corporations are “associations of citizens,” corporations
also enjoy First Amendment privileges. This includes corporations’ unfettered right
to spend unlimited amounts of money directly from their corporate treasuries to help
elect the candidates that are most sympathetic to the policies they want.34 Republican
Sen. John McCain (AZ), who was a longtime proponent of campaign finance reform,
called the Citizens United decision the Supreme Court’s “worst decision ever.”35
A subsequent decision, SpeechNow v. Federal Election Commission, officially launched
the super PAC era. SpeechNow allowed unlimited corporate contributions to super
PACs and other political groups that spend money “independently” of candidates—
in theory though not often in practice.36 Recent years have seen a proliferation of
political groups that masquerade as social welfare nonprofits failing to disclose their
contributors—including corporate contributors—while spending large sums of
money advocating for and against candidates.
One way to help ameliorate this anti-democratic result would be to shine a bright light
on corporate spending in elections. Even in Citizens United, the justices assumed that
unlimited corporate political spending would be coupled with “effective disclosure,”
which would “provide shareholders and citizens with the information needed to hold
corporations and elected officials accountable for their positions and supporters.”37
Moreover, conservative Justice Antonin Scalia, who often viewed campaign finance
laws with deep skepticism, supported the need for disclosure, writing in another case
that “requiring people to stand up in public for their political acts fosters civic courage,
without which democracy is doomed.”38
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But mere months after the Supreme Court wrote about the importance of disclosing election-related spending, Senate Republicans killed legislation that would have
required such disclosure.39 Without appropriate disclosure rules governing corporate
spending in elections, it remains nearly impossible to know which candidates are being
helped or hurt by the outsize voices of corporations, including foreign-influenced U.S.
corporations. This dynamic runs the risk of rampant violations of the prohibition on
foreign influence in U.S. elections.40

Political spending by corporations and by their employee PACs
Fortunately, in recent years, some corporations in the S&P 500 stock
index have voluntarily disclosed their election-related spending,
which is tracked by the annual CPA-Zicklin Index.41 For years 2015
through 2017, S&P 500 corporations that wished to disclose their
direct federal and state election-related spending, not counting
spending from their corporate PACs, expended a combined $773
million. This includes corporate spending that usually would remain
“dark” if not voluntarily disclosed.42
Foreign-influenced corporations that engage in big dark-money
spending from their corporate treasuries must by law report the

copious amounts of money they spend to influence U.S. elections via
another route: their corporate PACs. PAC money is comprised of contributions from a corporation’s U.S.-citizen managers and employees.
The 111 S&P 500 corporations that CAP studied spent heavily via their
PACs, doling out more than $83 million in the 2016 election cycle—
years 2015 and 2016—to help elect their favored federal candidates.43
Although CAP’s recommended proposal would prevent foreign-influenced corporations from engaging in political spending from their
corporate treasuries, it would not prohibit them from continuing to
contribute funds from their corporate PACs, funds which come solely
from U.S. managers and employees.

The amount of dark money being pumped into U.S. elections is staggering. Since 2006,
groups that do not disclose their donors have spent at least $1 billion in dark money just
to influence federal elections.44 In that same time period, an additional $1 billion has
been spent by groups that only partially disclose their donors, bringing the total federal
spending by groups that do not fully disclose their funders to at least $2 billion.45 That
does not even include the more than $2.1 billion that outside groups have spent in state
elections since 2005.46 It is important to bear in mind that all of these totals are just a
subset of dark money—amounts that, while technically reported to the FEC or a state
regulator, have no real donor information attached and therefore cannot be traced back
to their source. It is impossible to know the actual amounts of dark money because some
campaign spending takes advantage of dark-money loopholes and is not reported at all.
Isolating just the 2018 election cycle—which did not involve a presidential election,
where vastly more money is spent to influence the result—outside groups that did not
fully disclose their donors reported more than $539 million in spending. This set a new
record for a nonpresidential election year.47 During that same election cycle, political
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committees that are required to disclose their direct donors reported receiving more
than $176 million from shell corporations and other groups that do not further disclose
their donors.48 Shell companies often can be organized as an LLC with little more than
an opaque, nondescriptive name—that gives no clue as to its true owners—and a post
office box address, which hides whether the owner is a foreign entity.49
Not surprisingly, the percentage of outside spending in elections that has not been
fully disclosed has skyrocketed after Citizens United. In 2006, before Citizens United,
groups that did not fully disclose their donors comprised less than 2 percent of outside spending, excluding party committees.50 In sharp contrast, since Citizens United
in 2010, this percentage has ballooned to more than 50 percent of outside spending,
excluding party committees.51

FIGURE 2

There has been huge growth in dark money spending
Non-fully disclosed spending as a percentage of all outside election spending
2%
2006
2019
50%
Note: Election spending excludes that of party committees.
Source: Anna Massoglia, “State of Money in Politics: Billion-dollar ‘dark money’ spending is just the tip of the iceberg,” Center for Responsive
Politics, February 21, 2019, available at https://www.opensecrets.org/news/2019/02/somp3-billion-dollar-dark-money-tip-of-the-iceberg/.

Choosing the correct business form is the name of the game. After Citizens United,
a growing number of political nonprofits decided to organize themselves under
section 501(c) of the U.S. tax code. They gave themselves benign-sounding names
and are now spending big sums of money to sway federal, state, and local elections.52 501(c) organizations can even accept donations directly from foreign entities, as long as those funds are not used for election-related spending. However,
these same organizations can be engaged in election-related spending.53 And
because 501(c) organizations are not required to disclose their donors, or fully
disclose their election-related activities, it is virtually impossible to discern the
extent of foreign-influenced corporate spending in U.S. elections.54
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Two principal types of 501(c) organizations spend in politics:55 1) 501(c)(4) political
nonprofits, or “social welfare organizations,” such as the National Rifle Association;
and 2) 501(c)(6) nonprofit trade associations such as the Chamber of Commerce, the
American Petroleum Institute, and the Business Roundtable.56 There are legitimate
reasons for organizations to incorporate under these provisions. However, current laws
provide avenues for other organizations to abuse these provisions in order to spend
huge sums of money on election-related advertisements after pooling dark-money
funds from contributors—often including U.S. corporations. In other words, some
political organizations are successfully using legal fictions to shield true donors.57

U.S. Chamber of Commerce
takes advantage of dark money
The most prolific dark-money group pumping money into elections is the U.S. Chamber of
Commerce, a 501(c)(6) nonprofit trade association that advocates on behalf of its corporate
members. The chamber, which directs almost all of its spending to help elect Republicans,
spent a whopping $130 million on political advertisements between 2010 and 2018.58 The
chamber does not generally disclose its donors and has urged companies to reject even
voluntary disclosure of their political spending.59 But due to voluntary disclosure by some
corporate donors, it is known that large foreign-influenced U.S. corporations are dues-paying members of the Chamber of Commerce and have given major sums of money to the
chamber since 2010. For example, Dow Chemical Co. has contributed at least $13.5 million
to the chamber; health insurance company Aetna Inc. has contributed $5.3 million; and oil
company Chevron Corp. has contributed $4.5 million.60

Undisclosed dark money, including money raised by 501(c) groups, sometimes is
funneled through other organizations, including super PACs, which then often use the
money to flood close election races with negative advertising. Officially birthed with
the 2010 SpeechNow case, super PACs are outside groups that may raise unlimited sums
of money from people and entities such as 501(c)s or corporations—and then, under
generic names like Americans for Patriotism, spend unlimited sums to overtly advocate
for or against political candidates.61 Super PACs are only required to disclose their direct
donors, such as 501(c) groups, but not the donors—including corporations—that send
the millions of dollars of dark money to the 501(c) groups.
Outside spending in congressional races overwhelmingly is aimed at influencing the
results of the most competitive elections across the country. Outside groups such
as super PACs accounted for more than half of all television advertising in the most
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competitive Senate races in the 2018 cycle.62 In the same cycle, super PACs and darkmoney groups collectively outspent the candidates’ own campaigns in a record-breaking 16 congressional elections.63
No wonder voters are so cynical about politics: 69 percent of television ads in the
weeks leading up to the November 2018 midterm elections contained an attack on a
candidate.64 And in the 2016 presidential primary, an analysis of advertisements aired
by dark-money entities in 23 media markets found that 70 percent were attack ads,
compared with only 20 percent of ads by other political groups.65
As the Center for American Progress has discussed, rampant dark money contributes
to the toxicity of America’s political culture, which is being poisoned by the politics
of personal destruction. People want to believe that their voices matter in the political
system that is supposed to fairly represent them, and they are appropriately concerned
that all of this undisclosed money fuels a massive, behind-the-scenes effort by corporations and special interests to obtain influence over the people’s government.66 In light
of this toxic stew, Americans are demanding limits on political campaign spending.
Two-thirds of Americans believe that new laws would be effective in reducing the outsize role of money in politics, with 77 percent wanting limits on the amount of money
that can be spent on campaigns and 65 percent saying that new laws could be written
to effectively reduce the role of money in politics.67 And a poll conducted immediately after the 2018 midterm elections revealed that 82 percent of voters believed
that Congress’ first item of business should be anti-corruption legislation that should
include cracking down on special interest money in politics.68

Justice Stevens’ warning
In his powerful dissent in Citizens United, Supreme Court Justice
John Paul Stevens vividly explained the dangers of runaway corporate
spending in U.S. elections:
Corporate “domination” of electioneering can generate the impression that corporations dominate our democracy. When citizens
turn on their televisions and radios before an election and hear
only corporate electioneering, they may lose faith in their capacity,
as citizens, to influence public policy. A Government captured
by corporate interests, they may come to believe, will be neither
responsive to their needs nor willing to give their views a fair
hearing. The predictable result is cynicism and disenchantment:
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an increased perception that large spenders “call the tune” and a
reduced “willingness of voters to take part in democratic governance.” To the extent that corporations can exert undue influence
in electoral races, the speech of the eventual winners of those races
may also be chilled. Politicians who fear that a certain corporation
can make or break their reelection chances may be cowed into
silence about that corporation. On a variety of levels, unregulated
corporate electioneering might diminish the ability of citizens to
“hold officials accountable to the people,” and disserve the goal of
a public debate that is “uninhibited, robust, and wide-open.” At the
least, I stress again, a legislature is entitled to credit these concerns
and to take tailored measures in response.69
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Inappropriate spending
in U.S. elections via foreigninfluenced U.S. corporations
Clearly the United States faces a variety of challenges to its election system both from
foreign influence and rampant, secret corporate spending. What happens when these
challenges are exploited by inappropriate spending via foreign-influenced U.S. corporations, whether such influence is active or unintentional, warrants further scrutiny.
It is important to note, however, that there is no general obligation for U.S. corporations to disclose who their owners are, including foreign owners. According to
estimates by Harvard Law School professor John Coates, there are more than 5 million corporations active enough to file tax returns with the Internal Revenue Service,
and of those, less than 1 percent are publicly traded corporations. And even those
publicly traded corporations are obligated only to disclose ownership of top officers,
directors, and shareholders who own at least 5 percent of their shares.70 So in most
circumstances, government regulators and the public are not able to discern whether
a corporation is foreign-influenced or whether a foreign-influenced corporation has
spent from its treasury to sway U.S. elections.
Federal law says that if a domestic subsidiary of a foreign parent is incorporated within
the United States and has its principal place of business within the United States, it is not
a foreign national.71 But the law does not specifically address the situation of a foreign
entity owning or influencing a U.S. corporation. Although the law broadly prohibits
foreigners from spending in U.S. elections—“directly or indirectly”—Congress has left it
to the Federal Election Commission, the federal agency with jurisdiction over election
spending, to determine when a U.S. corporation is acting on behalf of a foreign entity.
In turn, the FEC has continued to work under minimal and insufficient regulatory
requirements, developed before Citizens United radically reshaped the campaign finance
system. Previously, the FEC only had to concern itself with limited contributions from
corporate PACs—money raised under strict circumstances from individual corporate
employees. The FEC determined, reasonably, that a foreign parent and U.S. subsidiary
relationship at least calls the U.S. subsidiary’s election-related spending into question.
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And via a regulation and a series of advisory opinions, the FEC has developed a framework to look at spending by corporations with foreign ownership. Under the FEC’s
framework, an American corporation that is owned in part or in whole by foreign investors is permitted to spend money in U.S. elections if the corporation clears two exceedingly low hurdles: 1) no foreign national can be involved in the decision-making about
such spending; and 2) the expended funds are generated solely in the United States.72
This framework developed for the pre-Citizens United era is extremely lax, and
Republican FEC commissioners have resisted promulgating any meaningful regulatory updates. Foreigners can actively attempt—and have attempted—to evade this
framework’s restrictions. But just as importantly, there is rampant election spending by
foreign-influenced U.S. corporations that complies with the letter of the law but unintentionally pushes the outer boundaries of the regulatory framework to its breaking
point. This allows foreign-influenced corporate spending to seep into U.S. elections.
Former ethics counselor to President Obama, Norman Eisen, has observed, “It’s a sad
state of affairs, but the worst scandal in the United States is what’s legal.”73

Active illegal spending via American corporations
Some foreigners continue to exploit the United States’ lax campaign finance system
with the goal of illegally influencing election outcomes. Often, these attempts involve
secretive back-channel money and/or opaque business entities, which leave U.S. elections open to increasingly aggressive actors such as Russia and China, nations known to
exercise control over their domestic companies without owning a direct stake in them.
FEC Chair Ellen L. Weintraub has stated that “the doors are wide open for political
money to be weaponized by well-funded hostile powers.”74 Weintraub recently testified
that the number of matters before the FEC that include alleged violations of the foreign-national contribution ban increased from 14 to 30 in the period from September
2016 to September 2019.75 Weintraub also lamented that FEC enforcement actions
in these types of matters are hampered by low staffing levels, multiple commissioner
vacancies, and disagreements with Republican-appointed commissioners who are
reluctant to bring enforcement actions.76
Active illegal spending in U.S. elections frequently is facilitated by shell organizations,
including limited liability companies, which often do not disclose their beneficial owners, even to state regulators. Beneficial owners are entities who may not be on record
as an owner—often called a “nominal” owner—but who may indirectly exercise
control over a corporation through ownership interests, voting rights, agreements,
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or otherwise or have an interest in or receive substantial economic benefits from the
corporation’s assets.77 Beneficial owners can run shell companies through one or
more countries and/or multiple layers. As Sheila Krumholz, executive director of the
Center for Responsive Politics, has testified, “since the unique structure of LLCs often
requires the entities to disclose only minimal information necessary for incorporation,
LLCs have become attractive vehicles to move funds through different opaque entities
like ‘shell’ companies in elaborate, complicated financial transactions funneling money
into U.S. elections without ever disclosing its source,” which can become conduits for
quietly influencing U.S. elections.78

FIGURE 3

Limited liability companies (LLCs) are increasing
their political spending in federal elections
2012

1,166 LLCs

2018

3,971 LLCs

Source: Center for Responsive Politics, "Corporate & LLC Contributions to SuperPACs," available at https://docs.google.com/
spreadsheets/d/138cCta_eIYHToVqDZdsV4mCM7qBYHEjWgCxvUU3sR6Q/edit#gid=1461611608 (last accessed October 2019).

Between 2012 and 2018, LLCs spent approximately $107 million to influence federal
elections.79 And the number of LLCs that routed this money into federal elections
nearly quadrupled from 2012 to 2018, swelling to almost 4,000 LLCs.80 As Krumholz
testified to the U.S. Senate, “The scale and sophistication of these operations presents
grave challenges to the integrity of the American political system.”81 When money is
laundered through shell corporations set up to protect anonymous donors, this lack of
disclosure certainly denies Americans the ability to see “whether elected officials are ‘in
the pocket’ of so-called moneyed interests,” as Justice Anthony Kennedy emphasized in
the Citizens United decision.82 These problems are not likely to subside anytime soon, as
the United States is now the second-most-popular destination in the world to incorporate shell companies, after Switzerland and before the Cayman Islands.83
There are many recent examples of foreigners allegedly actively trying to spend money
in U.S. elections through various means. (see sidebar) Aided by outdated laws, a weak
regulatory framework, and lax federal enforcement, this active spending by foreigners
in U.S. elections poses a threat to America’s sovereignty, national security, and body
politic. It is imperative that the United States make it far easier to detect and stop illegal influence in its elections.
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High-profile examples of lawbreaking
Existing federal laws have been broken—or allegedly broken—using

in the form of written communications and, basically, a confession to

LLCs, other corporate forms, and/or straw men, in attempts to actively

a reporter—exposed the illegal foreign influence, which forced even

influence U.S. elections.

the recalcitrant Republican FEC commissioners to hold the foreigninfluenced U.S. company and the super PAC accountable.

In 2017, the federal government successfully prosecuted a wealthy
Mexican businessman, his son, and his U.S.-based political consultant

In 2019, the federal government indicted Malaysian financier Jho Low

for a 2012 scheme in which the Mexican businessman donated ap-

and Fugees rapper Prakazrel “Pras” Michel for using shell companies

proximately $600,000 in foreign-originated funds through multiple

and straw men to make more than $1 million in illegal foreign contri-

U.S. shell corporations to help elect candidates in San Diego, Califor-

butions to President Barack Obama’s 2012 reelection campaign and a

nia, including former Mayor Bob Filner (D). The aim of the Mexican

pro-Obama super PAC in an unsuccessful attempt to buy political influ-

businessman was to elect politicians who would support his develop-

ence. Low also has been tied to alleged suspicious money transfers to

ment plans and real estate ventures.84 There is no evidence that the

President Trump’s joint fundraising committee.86 Notably, in 2016, the

candidates knew of this illegal activity.

FEC’s Republican commissioners blocked an effort from their Democratic counterparts to open an investigation.87 Low and Michel have

In 2019, the FEC levied record fines against two Chinese nationals who

denied the charges, and there is no suggestion that the campaigns or

attempted to buy political influence by steering $1.3 million to a major

political committees involved were aware of this illegal activity.88

super PAC supporting the presidential campaign of Jeb Bush through
a U.S. corporation that the Chinese nationals owned and controlled.

In 2019, the nonpartisan, nonprofit Campaign Legal Center filed a

The FEC also fined the super PAC for its role because Bush’s brother,

complaint with the FEC against Barry Zekelman, a Canadian citizen,

Neil Bush, solicited the contribution on behalf of the super PAC.85 This

and his U.S.-based company Wheatland Tube LLC, which one year

was an exceptionally rare case where indisputable direct evidence—

earlier had made at least $1.75 million in contributions to a super PAC

FIGURE 4

Recent case of illegal contributions by Chinese nationals to super PAC via U.S. corporation
American Pacific International Capital (APIC) is a U.S.-based company owned and controlled by a
Chinese corporation whose majority owners, Gordon Tang and Huaidan Chen, are Chinese nationals.
Neil Bush begins soliciting APIC
contribution
General counsel to super PAC supporting
then-presidential candidate Jeb Bush
sends legal memorandum
APIC donates to super PAC

The Federal Election Commission (FEC)
finds APIC and super PAC violated law

February 7, 2015: Neil Bush asked APIC Executive Director Wilson Chen to support his brother's
presidential bid. Chen responded that he was interested in doing so if it could be done legally.
February 19, 2015: A campaign finance lawyer sent Neil Bush a legal memorandum greenlighting an APIC political contribution to a super PAC supporting Jeb Bush. The legal opinion
was then forwarded to Wilson Chen and Huaidan Chen.
March 25, 2015: APIC donated $1 million to the super PAC.
June 25, 2015: APIC contributed another $300,000 to the super PAC.
December 18, 2018: The FEC found that APIC, Wilson Chen, Gordon Tang, and Huaidan Chen
violated the ban on foreign political donations. In early 2019, FEC found that the super PAC
and general counsel violated the ban on soliciting foreign political donations.

Sources: Lisa J. Stevenson and Charles Spies, "Re: MUR 7122, American Pacific International Capital, Inc., et al," Federal Election Commission, March 8, 2019, available at https://campaignlegal.org/sites/default/files/2019-03/FEC%20Conciliation%20Agreement.pdf; Ellen L. Weintraub, "Statement of Reasons of Chair Ellen L. Weintraub in the Matter of Right to Rise USA, American Pacific International Capital Inc., et al.,"
April 12, 2019, available at https://eqs.fec.gov/eqsdocsMUR/7122_1.pdf.
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supporting Donald Trump. Zekelman, who later successfully lobbied

interfere in the 2020 presidential election. According to the indictment,

President Trump and the administration on policies favorable to his

the two defendants funneled foreign money to federal and state can-

steel business, allegedly told Wheatland Tube executives that he

didates so that the defendants could buy potential influence for them-

wanted to find a way to contribute to the super PAC in order to sup-

selves and for at least one Ukrainian government official. Part of their

port Trump. Although Zekelman denies any wrongdoing, and there

scheme allegedly involved setting up a U.S. shell company as an LLC

is no evidence that the super PAC was aware of this allegedly illegal

that two days after incorporation in May 2018 made a $325,000 straw

activity, Zekelman may have violated the law that bans foreign inves-

donation to the main super PAC supporting Donald Trump.90 Parnas

tor participation in a corporation’s decision-making about election-

and Fruman also allegedly conspired to make political contributions

related contributions.89

that were secretly funded by a Russian businessman with the goal of
winning support for a marijuana business. Notably, the defendants had

On October 10, 2019, the federal government charged two U.S. citizens

several in-person meetings with President Trump and have donated or

with Ukraine connections with a wide range of campaign finance-

directed hundreds of thousands of dollars to Republican candidates in

related crimes, facilitated in part by an alleged shell corporation they

recent years, including by hosting fundraising events.91 The two defen-

set up. The alleged crimes by these defendants—Lev Parnas and Igor

dants pleaded not guilty, and Giuliani has denied any wrongdoing. The

Fruman—include attempting to circumvent federal laws against

nonpartisan, nonprofit entity that helped uncover this alleged scheme,

foreign influence in U.S. elections. Both defendants were also allegedly

the Campaign Legal Center, says there is evidence the super PAC that

involved in efforts by the administration and President Trump’s per-

accepted the $325,000 straw donation knowingly misattributed the

sonal attorney Rudy Giuliani to pressure the Ukrainian government to

source of the funds, which the super PAC denies.92

The loophole for foreign-influenced U.S. corporations
The federal government’s interest in regulating foreign influence need not rest on the
idea that foreign investors may be linked to hostile entities that are actively trying to
weaken U.S. democracy or intentionally flouting U.S. laws against foreign interference
in elections. Rather, because current federal law does not explicitly prevent a U.S.based corporation with foreign owners from spending money in elections, foreign
interests are almost inevitably going to influence the political system—because corporate managers are going to make their political decisions with the interests of their
foreign investors in mind. At the very least, this dynamic creates a harmful appearance
of impropriety that can weaken Americans’ trust in elections; in government officials;
and ultimately, in the policies that those officials produce.
As FEC Chair Weintraub has observed, although the ban on foreign national spending in U.S. elections is crystal clear and well-established, the scope of the ban can be
murky.93 Even fully disclosed money spent by U.S. corporations with an appreciable
share of foreign ownership raises concerns about foreign influence, even where there is
no intent to illegally influence U.S. elections.94 That’s because a foreign-influenced U.S.
corporation has interests that are likely to diverge from American interests.
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FIGURE 5

There has been a steady rise of foreign ownership of U.S. stocks since 1982
Approximate percentage of U.S. stocks owned by foreign investors
1982

2015
2017

5%

26%
35%

Sources: Steven M. Rosenthal and Lydia S. Austin, “The Dwindling Taxable Share Of U.S. Corporate Stock” (Washington: Tax Policy Center, 2016),
p. 929, available at https://www.taxpolicycenter.org/publications/dwindling-taxable-share-us-corporate-stock/full; Steven M. Rosenthal, “Slashing
Corporate Taxes: Foreign Investors Are Surprise Winners” (Washington: Tax Policy Center, 2017), available at https://www.taxpolicycenter.org/publications/slashing-corporate-taxes-foreign-investors-are-surprise-winners/full.

Analysis of election spending by foreign-influenced U.S. corporations must be
informed by the fact that foreigners are increasingly buying ownership stakes in
American corporations. In 1982, foreigners owned just 5 percent of U.S. corporate stock. That percentage grew precipitously to 26 percent by 2015.95 The latest
estimate is that foreign ownership of U.S. stock now stands at approximately 35
percent.96 Incidentally, this means that approximately 35 percent of the benefits of
recent corporate tax cut legislation—$40 billion per year, according to one estimate—is going to foreigners.97 Some observers expect foreign ownership of U.S.
stock to grow even further, especially via sovereign wealth funds.98
When a significant fraction of a U.S. corporation’s shareholders are not Americans,
corporate managers are attuned to “a different set of incentives,” and the fiduciary
duties that managers owe to their foreign shareholders influence decisions about
spending in U.S. elections.99

Divergent interests
In the election spending context, the principal challenge presented by foreign ownership of U.S. corporations is that when these corporations spend in U.S. elections,
“they may not have U.S. interests at heart.”100 In the policy areas of tax, defense, and
commerce—just to name a few—there are many ways that foreign interests predictably diverge from American interests. For example, foreign investors generally would
not support a U.S. policy that would erect barriers to foreign investment in American
real estate or equity markets or require foreign investors to disclose more information
about themselves and their holdings in order to invest in these markets. Interests could
also diverge around a U.S. policy that mandated that certain products be made in the
United States or that trading partners must meet minimum standards regarding labor
and environmental practices.
18
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Over the past dozen years, U.S. subsidiaries of foreign corporations have waged
campaigns against numerous legislative proposals that would have hurt their business
interests but could have benefited Americans. For example, American subsidiaries of
foreign corporations opposed legislation that would have required greater disclosure of
lobbying activities by foreign agents.101 Similarly, foreign-owned U.S.-based subsidiaries lobbied against legislation that would have expanded the scope of the U.S. government’s national security reviews of foreign investment, which could have slowed plans
by foreign companies to expand their operations in the United States.102 Moreover,
foreign-owned corporations doing business in the United States have taken advantage
of various states’ lax labor-related and environmental laws—in particular, so-called
right-to-work laws in the South—to undercut U.S. manufacturers and their union
workforces. To the extent that U.S. manufacturers face such low-road competition,
it makes it harder to maintain stronger American labor standards and may also spur
offshoring, outsourcing, and other related practices that do not benefit U.S. workers.103
In some instances, the U.S. corporation’s managers explicitly know the policy preferences of their foreign investors. At the very least, the U.S. corporation’s managers
implicitly know the policy preferences of their foreign investors. Whether explicit or
implicit, foreign shareholders’ policy interests can appreciably influence the managers’ decision-making in ways that are not aligned with the interests of Americans.
When a U.S. corporation’s managers feel obliged to spend corporate resources in
ways that serve the interests of foreign shareholders—instead of only the American
people—this allows foreign influence to impermissibly seep into U.S. elections and
ultimately the nation’s policymaking.

CEO admits importance of foreign interests
In a stark illustration of how foreign-influenced U.S. corporations make decisions, the
then-CEO of Exxon Mobil, Lee Raymond, once declared, “I’m not a U.S. company and I
don’t make decisions based on what’s good for the U.S.”104
As scholar Norman J. Ornstein observed, in today’s world of multinational corporations,
it is much rarer for a U.S. corporate CEO to be able to make the statement made in 1953
by General Motors CEO Charles Wilson: “What’s good for General Motors is good for
America and vice versa.”105
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Fiduciary duties
Not only do foreign investors have interests that will diverge from the interests of
Americans, but corporate managers have fiduciary obligations to consider those
interests.106
The concept of fiduciary duty is one of the most fundamental concepts in corporate
governance law. Fiduciary duties include the duties of loyalty and care owed by corporate managers—officers and directors—to their shareholders.107 As explained by noted
corporate governance expert John Coates: “The board of a public company generally
conceives of themselves as working for the shareholders.”108 In carrying out their duties,
corporate managers generally are thought to have one main required focus: maximizing profits for shareholders.109 In other words, “the long understood reality [is] that
the stockholders of business corporations do not invest for any common interest other
than receiving a good return.”110 This is also known as the “shareholder primacy” theory,
which posits that a corporation’s sole purpose is to maximize shareholders’ wealth and
that corporate managers or boards must prioritize increasing the corporation’s share
price above other considerations, including workers, consumers, future generations,
or the environment.111 Although experts, policymakers, and activists have raised many
concerns with this approach, it is the dominant mode of thought in most corporations.
The fiduciary duty owed to foreign shareholders necessarily “affects the policy decisions the company supports, the candidates they may support, lobbying on certain
laws that may affect their business model, ideas about what countries it wants to
engage in trade with—all of those are affected by having a significant foreign owner.”112
Managers of foreign-influenced U.S. corporations are aware of how their foreign parent
companies or foreign investors would want the corporation’s money to be spent to
influence elections. In essence, it is their job to know.
Larry Noble, former general counsel of the FEC, has observed, “It is naive to believe
that the U.S. managers of a domestic corporation with substantial foreign ownership
are not going to [be] cognizant of that ownership when they make political expenditures or that domestic corporations cannot be used to funnel foreign money into U.S.
elections.”113 Another expert, Brendan Fischer of the Campaign Legal Center, similarly
has observed that even where foreign investors do not explicitly share their views with
corporate managers, the managers nonetheless likely will know enough about what
those investors want—and take those views into account.114
Why is this important? Under the current regulatory framework, U.S. corporations with
foreign ownership—even including wholly owned subsidiaries of foreign entities—are
given broad latitude to spend in U.S. elections. The chief restriction is that the U.S.
corporation must prohibit any foreigner from participating in the corporation’s decision20
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making process about such spending. But the theory of fiduciary duty, combined with
shareholder primacy, renders this requirement almost meaningless. Even when foreign
investors play no explicit role in the decision-making process of a U.S. corporation’s
managers, the interests of foreign investors implicitly affect the managers’ decision-making process. Complicating this even further is that “[m]ultinational corporations often
employ diverse leadership—consisting of Americans and foreign nationals from a variety
of countries—making it difficult in most cases to discern whether ‘foreign influence’ is
being exerted in the decision to invest in U.S. elections.”115
Boiled down to its essence, “When a U.S.-based company is owned by foreigners, the
U.S. managers, even if they are U.S. citizens, would be breaching their fiduciary duties if
they spent company resources other than in the best interest of their foreign owners.”116
This lends further evidence to the need for a strong federal law to set bright-line standards to limit spending in U.S. elections by foreign-influenced U.S. corporations.

Examples
How does all this play out in real-life examples, where corporations are able to lawfully
take advantage of existing loopholes? It runs the entire gamut, from U.S. corporations
that are 100 percent owned by foreign entities to U.S. corporations that have much
smaller—yet still meaningful—levels of foreign ownership.
The starkest examples involve U.S. corporations that are wholly owned subsidiaries of
foreign entities, such as Panasonic Corp. of North America, Michelin North America,
Inc., Shell Oil Co., and Anheuser-Busch.117 For instance, the U.S. tobacco company
Reynolds American Inc. was wholly acquired by London-based British American
Tobacco in July 2017. After it became foreign-owned, Reynolds increased its political spending in U.S. elections, funneling $1.2 million to super PACs during the 2018
cycle, more than any other U.S. wholly-foreign-owned corporation. Notably, all of this
was directed to entities dedicated to electing conservative lawmakers.118
Consider Uber, a U.S. corporation in which the kingdom of Saudi Arabia spent $3.5
billion to buy approximately 10 percent of its corporate stock and a seat on the board of
directors.119 In 2016, Uber spent a whopping $7.6 million on a local measure in Austin,
Texas, fighting against a law that required drivers to submit to fingerprint-based criminal
background checks.120 When combined with spending by ride-sharing company Lyft,
this spending was nine times the previous record for election spending in Austin.121 This
is in addition to the tens of millions of dollars that Uber has spent in other local elections
or on ballot measures across the nation from Seattle to Washington, D.C., including a
pledge to spend $30 million on a 2020 California ballot initiative regarding the employment status of ride-share drivers.122
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FIGURE 6

Saudi Arabia owns and controls significant share of U.S. corporation
Uber's significant foreign owner and recent political spending

Approximately 10% of stock
owned by Saudi Arabia

Saudi Arabia controls one of
the nine seats on Uber’s board.

Austin, Texas

Nationwide

California

In 2016, Uber poured more
than $7.6 million into an
unsuccessful effort to
repeal a public safety law.

In recent years, Uber has
spent millions of dollars
on state and local campaigns
around the United States
to further its interests.

In 2019, Uber pledged
$30 million to undo a
state law that classified
its drivers as employees.

Sources: Eric Newcomer, “The Inside Story of How Uber Got Into Business With the Saudi Arabian Government,” Bloomberg, November 3, 2018,
available at https://www.bloomberg.com/news/articles/2018-11-03/the-inside-story-of-how-uber-got-into-business-with-the-saudi-arabiangovernment; Rebecca Beitsch, “Lawmakers Look to Curb Foreign Influence in State Elections,” The Pew Charitable Trusts, March 10, 2017,
available at https://www.pewtrusts.org/en/research-and-analysis/blogs/stateline/2017/03/10/lawmakers-look-to-curb-foreign-influence-instate-elections; calculations based on campaign finance disclosure data from City of Austin, "Public Records Access - On-line Document Search,"
available at http://www.austintexas.gov/edims/search.cfm (last accessed on October 2019); Laurence H. Tribe and Scott Greytak, “Get foreign
political money out of US elections,” The Boston Globe, June 22, 2016, available at https://www.bostonglobe.com/opinion/2016/06/22/get-foreign-political-money-out-elections/qEkLMpfA23BIwxw815RJML/story.html; Kate Conger, "Uber, Lyft and DoorDash Pledge $90 Million to Fight
Driver Legislation in California," The New York Times, August 29, 2019, available at https://www.nytimes.com/2019/08/29/technology/uber-lyft-ballot-initiative.html?auth=login-email&login=email; Uber, "Leadership: Executive Team," available at https://www.uber.com/newsroom/leadership/ (last accessed on October 2019).

Or consider spending on state and local ballot initiatives by U.S. corporations with
appreciable levels of foreign investment:
• Amazon spent $1.5 million to influence the results of Seattle’s November 2019
city council races, donating through the local chamber of commerce’s PAC.123 This
huge political expenditure caused one council member to announce her support
for a city ordinance to ban political spending in Seattle elections by foreigninfluenced corporations such as Amazon, and she predicted that the city council
will pass it in the future.124
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• In 2018, dialysis company DaVita spent more than $66 million to successfully defeat
a California ballot initiative that would have capped the amount of money that
dialysis providers could earn on certain patients.125
• In 2016, Pinnacle West Capital Corp. spent approximately $38 million to
successfully defeat an Arizona clean energy ballot measure that would have required
electric cars to rely more heavily on renewable resources for their electric supply.126
• In 2016, Duke Energy expended almost $6 million in a successful effort to stop
a Florida initiative that would have expanded residential access to rooftop solar
power; the campaign waged by Duke Energy and allied companies was criticized as
“deceptive” by at least one Florida newspaper.127
Another state-based example involved Chevron, a corporation with significant foreign
ownership, which spent $3 million in 2014 to influence the mayoral and city council
races in Richmond, California. Much of Chevron’s money went into PACs that aired
television ads aimed at defeating candidates who were critical of a local refinery owned
by Chevron, which was sued twice by Richmond after refinery explosions sickened
local residents.128 According to one expert, between 1988 and 2014, Chevron spent a
staggering sum of more than $68 million to influence state elections, where political
spending can have greater impacts than in higher-dollar federal elections.129
Or consider a recent, high-profile example involving Russian ownership of a politically powerful U.S. corporation based in Kentucky. In April 2019, a giant Russian
aluminum company, United Co. RUSAL PLC, announced an agreement to acquire a
40 percent ownership stake in a Kentucky-based aluminum processing company.130
The Russian company is controlled by En+ Group PLC, a company with headquarters in Moscow and a “registered office” on the British island of Jersey.131 The U.S.
company—Braidy Atlas, which is owned by Braidy Industries Inc.—will build and
operate a cutting-edge aluminum rolling mill made possible because of Rusal’s $200
million investment in the U.S. company.132 The business arrangement also will make
Braidy Industries the largest customer of Rusal.133
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FIGURE 7

Russia's big investment into Kentucky business
Timeline of key events
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April 6
2018

During
2018 and 2019
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2019
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Braidy Industries’
directors and
managers,
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Rusal’s major
shareholder
Len Blavatnik,
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U.S. Treasury
Department
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Oleg Deripaska.

Sen. Mitch
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McConnell
gives two
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Braidy Industries.
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Department
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Source: for a complete list of sources, see https://cdn.americanprogress.org/content/uploads/2019/11/13115711/ForeignOwnershipSpendingReportFigure5Sources.pdf.

Just one year earlier, the United States had sanctioned Rusal and En+ Group, along
with their Russian owner, oligarch Oleg Deripaska, barring them from doing business
in the United States.134 The sanctions were imposed in part because of Deripaska’s
deep Kremlin connections and more generally because of Russian attempts to “subvert Western democracies,” which included interfering with the 2016 U.S. presidential election.135 However, in December 2018, President Trump’s Treasury Department
decided to lift the sanctions on three of Deripaska’s companies, after the oligarch
decreased his ownership stakes.136 Registering its sharp objections to lifting the sanctions, the U.S. House voted in a bipartisan fashion to stop the Trump administration’s
move, but Senate Majority Leader Mitch McConnell (R-KY) blocked the disapproval
in the U.S. Senate.137
Leader McConnell, who represents Kentucky, was well-versed in matters related to
Braidy Industries and Rusal. During 2018 and 2019, Leader McConnell was lobbied
heavily by representatives of En+ Group and Braidy Industries, including former Sen.
David Vitter (R-LA) and several former top advisers in McConnell’s Senate office
about lifting the sanctions and the business deal.138 Moreover, Braidy Industries’
CEO, Craig Bouchard, reportedly spent months building a personal relationship with
McConnell and pressing him on relevant policy issues.139 In July 2018, McConnell
even delivered two speeches on the Senate floor that highlighted Braidy Industries’
work, one of which Braidy Industries touts on its public website.140
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Critics from across the political spectrum said the deal allows Russian interests to
seep into the U.S. political system in a way that could undermine U.S. interests.141
This is especially true where Russia may be seeking to grow its share of the world’s
aluminum market and may be opposed to American tax, environmental, or trade
policies that could thwart its expansion. Given the close relationship that Braidy
Industries has with Leader McConnell, under current law, Braidy Atlas—which is 40
percent owned by Rusal—could decide to donate money from its corporate treasury
to entities helping reelect McConnell or his allies. As discussed above, it would be
next to impossible to trace any political spending in which Braidy Atlas may engage
back to foreign pockets or foreign influence.
Analysis of public filings reveals that Braidy Industries’ CEO, Craig Bouchard, has
donated to conservative campaign committees, including the Senate Conservatives
Fund and the House Freedom Fund.142 Public filings also reveal that since 2011,
several directors and managers of Braidy Industries have donated approximately
$250,000, largely to conservative candidates or campaign committees.143 Moreover,
during the 2018 election cycle, one of Rusal’s longtime major owners, Len
Blavatnik—a Ukrainian-born U.S. citizen with deep ties to the Kremlin—contributed
more than $1 million through his companies to a major McConnell-aligned super
PAC that helped Republicans retain control of the Senate.144 It is logical to assume the
possibility that Braidy Atlas—as well as Braidy Industries, which is now closely tied to
Rusal—may want to spend corporate treasury funds on upcoming U.S. elections, given
the track records of election spending detailed above. An updated federal law should
prevent this type of inappropriate foreign-linked election spending from happening.
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Republican FEC commissioners block
strict foreign-ownership standards
The Federal Election Commission is responsible for overseeing many facets of U.S.
elections, including ensuring that foreigners do not directly or indirectly spend money
to influence elections. The current chair of the FEC, Ellen L. Weintraub, believes that
a new framework is needed to ensure that U.S. political spending is free from foreign
influence. Backed by constitutional scholars such as Harvard Law School professor
Laurence H. Tribe,145 Weintraub set out her argument in a 2016 op-ed in The New
York Times.146 Weintraub’s analysis goes like this: In the misguided decision in Citizens
United, the narrow majority of the Supreme Court decided that corporations are
“associations of citizens” that enjoy the same political free speech rights enjoyed by
citizens. “In other words, when it comes to political speech, which the court equated
with political contributions and expenditures, the rights that citizens hold are not lost
when they gather in their corporate form.” Weintraub then restated the bedrock principle that foreigners are “forbidden by law from directly or indirectly making political
contributions or financing certain election-related advertising known as independent
expenditures and electioneering communications.” Thus, under the majority’s flawed
but precedential decision in Citizens United, “when the court spoke of ‘associations of
citizens’ that have the right to participate in American elections, it can only have meant
associations of American citizens who are allowed to contribute.”
Continuing her analysis, Weintraub wrote:
Since the [Supreme] [C]ourt held that a corporation’s right to participate in elections
flows from the collected rights of its individual shareholders to participate, it follows
that limits on those individuals’ rights must also flow to the corporation. You cannot
have a right collectively that you do not have individually. Individual foreigners are
barred from spending to sway elections; it defies logic to allow groups of foreigners, or
foreigners in combination with American citizens, to fund political spending through
corporations. If that were true, foreigners could easily evade the restriction by simply
setting up shell corporations through which to funnel their contributions. Arguably,
then, for a corporation to make political contributions or expenditures legally, it may
not have any shareholders who are foreigners.147
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Dating back to 2011, a year after Citizens United, Weintraub, joined by Democratic and
independent FEC commissioners, has urged the FEC to promulgate new regulatory
standards to prevent inappropriate foreign influence in U.S. elections via U.S. corporations.148 Nonetheless, even in the face of widespread support from comments filed by
the public, the FEC’s Republican-appointed commissioners have blocked all attempts
to meaningfully update the agency’s inadequate rules.149
In her ongoing effort to push for bold policy solutions, in June 2016, then-Vice Chair
Weintraub convened a public forum at the FEC to explore, in her words, “the risks of
foreign influence in a period of lightly regulated corporate political spending” and to
discuss potential policy solutions.150
The forum, attended by the FEC commissioners, included presentations from a wide
array of leading public policy professionals, academics, and attorneys, including experts
in corporate governance and election law. The forum’s panelists generally agreed on
the need for new regulatory standards—using foreign-ownership thresholds—to limit
foreign-influenced corporations from spending money to influence U.S. elections without detection.151 Much of the conversation focused on the appropriate levels to set those
thresholds, with general consensus around the need for the thresholds to be set at levels
that were low yet supported by corporate governance theories and practicalities.
Just a few months later, in September 2016, the FEC took up the issue again at a
public meeting.
Weintraub twice proposed new regulations that would include setting ownership
thresholds governing how corporations with foreign links could spend political money,
as well as heightening disclosure to prevent foreign interests from spending through
dark-money sources that could not be traced.152 Commissioner Ann Ravel also proposed rescinding the FEC’s existing advisory opinion allowing domestic subsidiaries of
foreign corporations to spend on politics.153 In contrast, the Republican commissioners
suggested imposing a requirement that corporations certify compliance with existing
standards, which the Democratic commissioners correctly argued is insufficient on its
own to deal with the threats of foreign influence in U.S. elections.154 The commissioners
deadlocked on all of the proposals.155
Since that time, Weintraub has been relentless, asking her fellow commissioners in
January 2017,156 June 2017,157 and May 2018158 to begin a rulemaking proceeding.
But Republican commissioners rejected all of these efforts as “not necessary” or
“premature.”159 Indeed, those same commissioners even blocked a proposed new rule
for corporations that are wholly owned by foreign governments.160
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Time and again, obstruction by Republican FEC commissioners has kept the agency
from setting a strong, clear framework. This obstruction is coupled with weak enforcement. Moreover, the FEC has a small and overworked staff. Sadly, it often takes a
“smoking gun” to provoke meaningful action, as in the FEC’s enforcement action
involving the Jeb Bush super PAC, discussed above. Quite clearly, Congress must step
in to enact new and meaningful statutory requirements that would prevent foreigninfluenced U.S. corporations from spending in U.S. elections.
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Recommendations
A bold new framework is needed to stop inappropriate foreign influence in the U.S.
political system. Congress should enact bright-line ownership thresholds to prevent
election spending by foreign-influenced U.S. corporations. A clear, strong law would
prohibit U.S. corporations—those that exceed meaningful yet low thresholds of foreign
ownership or control—from spending money directly from their corporate treasuries in
any federal or state elections. Foreign-ownership thresholds are supported by constitutional and corporate governance experts, as well as federal lawmakers and regulators.
The Center for American Progress recommends a policy solution that deems a U.S.
corporation to be foreign-influenced under three key scenarios:
• A single foreign entity owns or controls 1 percent or more of the total equity,
outstanding voting shares, membership units, or other applicable ownership
interests of the corporation; or
• Multiple foreign entities own or control—in the aggregate—5 percent or more of
the total equity, outstanding voting shares, membership units, or other applicable
ownership interests of the corporation; or
• Any foreign entity participates in the corporation’s decision-making process about
election-related spending in the United States.
These bright-line thresholds would appropriately restrict election-related spending
by U.S. corporations with foreign ownership at levels potentially capable of influencing corporate governance decisions. The third prong—related to any foreign
participation in corporate decision-making—is also designed to capture influence
by foreign entities. For example, this prohibition could include a foreigner who sits
on a corporation’s board of directors, a foreign investor who may not have requisite
ownership levels but nonetheless has the power to influence corporate affairs via
their relationship with corporate directors or managers, or a foreign government
that enjoys the ability to exert influence over a corporation.
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Foreign-influenced corporations would be prohibited from spending on any electionrelated communications in both federal and state elections or contributing to other
organizations that engage in election-related spending. They would not be prohibited from engaging in other forms of corporate political activity, such as lobbying or
spending from their corporate PACs. And individual corporate managers, executives,
or employees would continue to be allowed to engage in political activity in their
personal capacities. Thus, corporations and their employees would continue to have
multiple ways to exercise political speech.
For this recommended proposal to robustly capture prohibited foreign influence, it
must also encompass the following components:
• It must apply to all types of for-profit business forms, including but not limited to
corporations, limited liability companies, partnerships, and sole proprietorships.
This policy solution does not address the related issue of nonprofit corporations or
other nonprofit entities.
• The term “foreign entity” must be defined to include any type of entity, including
a foreign government, business, or individual. This tracks the definition of “foreign
national” found in current federal law.161 The term “foreign entity” must also include
any investor that may not itself be foreign but which is majority-owned or controlled
by a foreign entity. For example, Company X may be owned in part by Company A,
which is a U.S-based company. But if Company A is majority-owned or controlled by
Foreign Entity B, then Company A is counted as a “foreign entity.”
• It must capture any involvement by foreign corporate board members and other
foreigners in a corporation’s decision-making process about election-related
spending in the United States.
• It must ban any spending from a corporate treasury in connection with a U.S. election,
including but not limited to spending on independent expenditures; electioneering
communications; contributions to 501(c)(4) and 501(c)(6) organizations, super
PACs, and other similar organizations; as well as state and local ballot measures.
This recommended proposal also includes a written certification requirement.
Certification would require the CEO of any U.S. corporation engaged in political spending from its corporate treasury to certify, under penalty of perjury, that the corporation is
not a “foreign-influenced” corporation in violation of the prohibition on foreign national
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political spending, as of the date of the expenditure of corporate funds. As FEC Chair
Ellen L. Weintraub has said, any credible ownership framework must require that corporate CEOs “think twice before signing off on corporate political giving or spending that
they cannot guarantee comes entirely from legal sources.”162
This recommended proposal also contains a safe harbor provision. If a U.S. corporation can show that its CEO certified compliance after performing a “due inquiry”
designed to meaningfully discern foreign-ownership levels, the corporation should
be exempt from enforcement actions if subsequent information shows the certification to have been incorrect.163
Congress also must require U.S. businesses and their foreign investors to disclose their
beneficial owners. Identifying beneficial owners would make it much harder for foreign
entities to hide influence or control over a corporation’s decisions, and it would reduce
the lure of using LLC shell companies to hide beneficial ownership. Well-reasoned
beneficial ownership language could be drawn from provisions contained in broadly
supported, bipartisan federal legislation that is pending in Congress.164 As noted expert
Sheila Krumholz has testified, rigorous beneficial ownership disclosure requirements
“would provide a vital tool to expose foreign kleptocrats forming U.S. companies for the
purpose of influencing U.S. elections,” as well as “crucial details on the identity of those
actually pulling the strings in U.S. electoral and issue campaigns.”165
In addition to beneficial owners, regulators must be required to consider ways that
foreign lenders, suppliers, and other entities could use their leverage to influence or
control the decision-making of a U.S. corporation.166 This leverage could arise, for
example, from a third party who may control important supply chains or withhold
necessary intellectual property rights.
Finally, CAP recommends that Congress consider whether to require U.S. corporations with 1 percent or greater aggregate foreign ownership to file quarterly disclosures
of their election-related spending to enable appropriate oversight.
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Support for foreignownership thresholds
At first glance, the recommended thresholds—1 percent for a single foreign shareholder and 5 percent for aggregate foreign ownership—may appear to be relatively
low. However, both thresholds are solidly grounded in the practicalities of corporate
governance and applicable law.
A shareholder who owns a meaningful amount of stock in a corporation can influence
corporate decision-making, including decisions about political spending. But the same
is true when a significant number of smaller shareholders in the aggregate have a commonality—such as foreign domicile—that can influence corporate managers’ decisions.

1 percent ownership for a single foreign shareholder
There is no universally accepted, unambiguous definition of how much ownership is
necessary to qualify as a “large” or “significant” shareholder in a corporation—sometimes known as a “blockholder.”167 But as discussed below, corporate governance
experts, stakeholders, and even Republican members of Congress agree that a 1 percent stockholder can wield influence in the decision-making of corporate managers.
As corporate governance expert John Coates has written, “virtually no one questions
that owning 1 percent of voting shares” gives such shareholder the ability to influence corporate decision-making.168 Coates points out that “in the current corporate
governance environment, the boards of companies that are confronted by 1% shareholders listen to them … they engage with them.”169 Robert Jackson, now a commissioner at the U.S. Securities and Exchange Commission (SEC) has agreed, stating,
“in the case of a 1% shareholder of a very large public company … they will be given
a fair amount of attention.”170
Indeed, there is further support for this conclusion under current SEC regulations, where
the threshold for presenting a shareholder proposal at a publicly traded corporation is
that the shareholder must own at least 1 percent of voting shares or $2,000 of the corporation’s market value.171 In November 2019, the SEC even proposed eliminating the
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1 percent threshold, finding that the vast majority of investors that submit shareholder
proposals do not even have that level of equity ownership and that institutional investors
below the 1 percent single owner threshold can, in fact, exercise substantial influence
on a corporation’s decisions. Moreover, the SEC found that investors who meet the
1 percent threshold are easily able to communicate with corporate managers.172
Even Republicans in the House of Representatives, whose views often align with those
of corporate managers, have agreed that 1 percent is a threshold at which shareholders are able to influence corporate decisions. Importantly, in 2017, during debate over
pending legislation, then-Chairman of the House Committee on Financial Services
Rep. Jeb Hensarling (R-TX) explained, “we have something fairly reasonable, and that
is, you know, if you are going to put forward these [shareholder] proposals, have some
real significant skin in the game. And what we say is one percent. One percent to put
forward a shareholder proposal.”173
Chairman Hensarling even found support from the conservative-leaning Business
Roundtable, an association of corporate CEOs who often advocate for managementfriendly policies. During debate of the bill discussed above, the Business Roundtable supported the 1 percent threshold for individual shareholders to submit proxy proposals, and
it even suggested a sliding scale that would go far below the 1 percent threshold for the
largest U.S. corporations—to 0.15 percent share of ownership. The Business Roundtable
also said that it supported the right of a group of shareholders to submit a proposal for
consideration if those shareholders owned 3 percent of a corporation’s shares.174
Ron Fein, legal director of Free Speech For People, summed it up well when he observed
that a 1 percent threshold “does not mean that every investor who owns 1% of shares will
always influence corporate governance, but rather that the business community generally recognizes that this level of ownership presents that opportunity, and—for a foreign
owner in the context of corporate political spending—that risk.”175 (emphasis in original)
Notably, a single shareholder threshold of 5 percent has been a commonly used metric
in some settings to denote significant ownership status. Under Section 13(d) of the
Securities Exchange Act of 1934, as amended by the Williams Act, any person or
group of people that acquires beneficial ownership of more than 5 percent of equity in
a publicly traded corporation must publicly disclose this.176
But experts have argued that “there is no theoretical justification for the commonlyused threshold of 5%.”177 Indeed, Robert Jackson, along with noted corporate
governance expert Lucian Bebchuk, has concluded that “there are many cases in
which shareholders holding far less than a 5% stake were able to exert influence
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over a public company.”178 As examples, they pointed to a case where shareholders
who owned far less than 1 percent of the stock of Massey Energy successfully urged
the removal of the company’s CEO, as well as to the California Public Employees’
Retirement System (CalPERS), which commonly holds less than a 5 percent stake
in most of the public companies in which it owns stock yet has influenced the companies it targets.179 The influence of a 1 percent shareholder is especially powerful in
the largest publicly traded corporations, where that single shareholder may own tens
of millions of dollars or more of stock.180

5 percent aggregate foreign ownership
CAP’s recommended policy also employs a 5 percent threshold for aggregate foreign
ownership of a corporation. This group of foreign investors could comprise foreigners who own less than or more than the 1 percent single shareholder ownership level
discussed above. The operative metric measures whether 5 percent or more of the
corporation’s stock is owned by shareholders of any size, no matter where they may be
domiciled—as long as it is not in the United States.
Although a dispersed class of foreign investors may not all be perfectly aligned on all
issues, they do share common interests that deviate from the interests of American
shareholders. As expert John Coates has written, “corporations may have foreign ownership at substantial levels that would make unaffiliated foreign investors theoretically
capable of exerting influence on the corporate political spending, even at levels below
five percent of total stock.”181 One avenue for small foreign shareholders to exert this
influence is during “proxy season,” when they can threaten to—or can actually—band
together to force votes on proposals that affect corporate managers.182
Other experts agree with Coates that a 5 percent aggregate ownership threshold is appropriate. For example, Harvard Law School professor Laurence Tribe has concluded that
“the same Supreme Court that decided Citizens United would probably have upheld a law
limiting political advertising by corporations with five percent of equity held by foreign
nationals. Indeed, the reasoning behind the Bluman decision suggests this limit could
apply to corporations with any equity held by foreign nationals.”183 (emphasis in original)
Corporate managers owe a fiduciary duty to all shareholders, including foreign shareholders. And because foreign shareholders have views that may be significantly unaligned
with American interests, corporate managers are—by necessity—attuned to such views.
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Sometimes corporate managers explicitly know the preferences of their foreign
shareholders; at the very least, corporate managers implicitly know these preferences. Five percent is an appropriate and necessary bright-line threshold to discern
inappropriate foreign influence on decision-making regarding corporate political
spending in U.S. elections.

Support from federal, state, and local lawmakers
Support for bright-line ownership thresholds to help limit foreign-influenced
corporations from spending in U.S. elections can be found among lawmakers at the
federal, state, and local levels. Noteworthy examples at the federal level include:
• Sweeping democracy reform legislation, known as the For the People Act of 2019
or H.R. 1, contains multiple anti-corruption and election interference protections.
Filed in January 2019 in the House of Representatives, this legislation as introduced
included a provision that set ownership thresholds at 5 percent for a foreign
government shareholder, 20 percent for a nongovernmental foreign shareholder, and
50 percent aggregate foreign ownership. Every Democrat in the House co-sponsored
this legislation. The final version of the legislation that passed the House did not
include the ownership threshold language.184
• In January 2019, Rep. Jamie Raskin (D-MD) used the same thresholds and legislative
language found in the For the People Act in his legislation, the Get Foreign Money
Out of U.S. Elections Act.185 Rep. Raskin said that his legislation was necessary
because the Citizens United decision created a “massive foreign money loophole in our
country’s campaign finance system,” and “the problem is that domestically registered
corporations can be taken-over, bought-up, controlled, or influenced by foreign
corporations and foreign nationals, and this means foreign powers have an easy and
perfectly lawful way to funnel foreign money into American elections.”186
• Prior versions of the groundbreaking legislation known as the DISCLOSE Act, filed
by Sen. Sheldon Whitehouse (D-RI) and Rep. David Cicilline (D-RI), included
the same thresholds as the legislation described immediately above.187 These
bills were co-sponsored by the vast majority of Democrats in each chamber of
Congress. Notably, in 2010, a bipartisan group of congressional lawmakers passed
the DISCLOSE Act in the House, including the same threshold language described
above; the legislation garnered 59 votes in the Senate, one vote short of breaking
a Senate filibuster.188 In the years since, congressional Republican leadership
consistently has opposed the DISCLOSE Act.
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• Rep. Marcy Kaptur (D-OH) filed bipartisan legislation in 2018 that contained
similar thresholds aimed at reducing spending by foreign-influenced PACs and super
PACs; this legislation was co-sponsored by a number of influential congressional
Democrats, including Rep. Maxine Waters (D-CA), chairwoman of the House
Committee on Financial Services.189
• Over the past several years, members of Congress have filed many other bills to address
the problem of foreign-influenced corporations, proposing a range of common-sense
solutions, several of which are addressed in a report by the Congressional Research
Service.190 These bills include Rep. John Hall’s (D-NY) Freedom From ForeignBased Manipulation in American Elections Act of 2010, which proposed a 5 percent
aggregate foreign-ownership threshold and called for scrutiny of whether foreigners
serve on a corporation’s board of directors or in senior executive positions.191
• Sen. Whitehouse chaired a hearing in July 2017, attended by multiple senators, that
explored flaws in the United States’ campaign finance system and bold solutions to
help prevent foreign-influenced corporations from spending in U.S. elections.192
• In June 2017, Sen. Amy Klobuchar (D-MN), joined by 16 senators, sent a letter
to the FEC commissioners urging them to adopt new regulations to close the
“loopholes in our campaign finance disclosure laws that could be exploited by
foreign nationals and foreign nations.”193
Despite the groundswell of support from federal lawmakers to set ownership thresholds
for foreign-influenced U.S. corporations, Congress has yet to pass such provisions into law.
Fortunately, state and local lawmakers are beginning to take steps on their own. These
actions are especially important because mega-spending by foreign-influenced U.S.
corporations to sway state elections—and especially local elections—can compromise
the ability of state and local governments to govern themselves.194
For example, in October 2017, St. Petersburg, Florida, became the first major city to pass
a local ordinance setting strict foreign-ownership thresholds to limit foreign-influenced
corporate spending. This new local law uses 5 percent and 20 percent thresholds for a
single foreign shareholder and multiple foreign shareholders, respectively.195 Legislation
using these same thresholds was proposed in 2018 in New York City by the city’s public
advocate, Letitia James, who now is the attorney general for the state of New York.196
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One of the boldest and most effective frameworks for foreign-ownership thresholds is
contained in state legislation that is pending in Massachusetts.197 This state legislation
is supported by experts such as John Coates, Laurence Tribe, and Ron Fein and proposes the thresholds recommended in this report. Legislation using these bold thresholds is also under consideration in Seattle, where it was endorsed by the Washington
State Public Disclosure Commission, the state’s campaign finance regulator.198 The
Brennan Center for Justice discusses further applicable state legislation.199

Foreign-ownership thresholds used in other areas of the law
Ownership thresholds are not new or untested in U.S. law. Rather, they are common
regulatory tools used in many contexts to help prevent undue foreign influence over U.S.
sovereignty or national security and the divergent policy interests that flow therefrom.200
As John Coates has written:
In many domains of the American economy, long-standing statutes, regulations, and
legal traditions treat foreign companies or foreign-influenced companies differently
than domestic companies. The United States has specific foreign restrictions across a
number of different industries. In shipping, aircraft, telecom, and financial services, laws
governing all of these industries limit or regulate foreign ownership or control. Some
ban foreign ownership completely, and, for some, foreign ownership or control triggers
special government approval procedures. The same spirit of those bodies of law should
inform regulation of election spending by foreign-influenced corporations.201
Indeed, in discussing foreign-ownership thresholds used in the area of communications law, which have sometimes been set at 20 percent, one expert noted that “the
[Federal Communications Commission] deems certain interests that are far below
what we would … intuitively think of as controlling interests or perhaps even influential interests as being ownership interests that must be disclosed to them and that
could have regulatory consequences.”202
It is noteworthy that as a matter of national security, federal law prevents foreign
entities controlled by foreign governments from being U.S. defense contractors.203
The integrity of U.S. elections is also a matter of national security and sovereignty;
it is similarly important to carefully limit inappropriate foreign influence in that
context. As Harvard Law School professor Charles Fried has written, a low threshold
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of aggregate foreign ownership can be an appropriate mechanism to help stop inappropriate foreign influence in U.S. elections.204 Congress should follow the actions
it has taken in other areas of the law to limit foreign participation and set similar
thresholds regarding political spending.

Foreign-ownership thresholds are constitutional
and would survive court review
Several noted experts in constitutional, election, and corporate law have reached the
conclusion that the ownership thresholds contained in CAP’s recommended policy
are constitutional and would survive court challenge.205
For example, in a written statement submitted to support the pending Massachusetts
legislation that uses the same thresholds recommended in this report, constitutional
law professor Laurence Tribe concluded that such legislation was consistent with the
U.S. Constitution and Supreme Court precedent, including cases involving the First
Amendment.206 “Indeed,” he stated, “concern about potential foreign influence over
our democratic politics is written into the Constitution itself.”207 Tribe also opined that
“the reasoning behind the Bluman decision suggests this limit could apply to corporations with any equity held by foreign investors.”208 (emphasis in original)
Similarly, in a written statement supporting the same Massachusetts legislation, Coates
concluded that the recommended proposal is constitutional under Citizens United and
its progeny.209 Additionally, Ellen L. Weintraub, chair of the FEC, has stated that a ban
on spending by foreign-influenced corporations is constitutional in a post-Citizens
United world and does not violate the First Amendment.210
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Criticisms of foreign-ownership
thresholds are not convincing
Critics of foreign-ownership thresholds may raise several arguments against using this
sort of framework. But none of these criticisms is compelling.
First, critics could try to assert that the 1 percent and 5 percent thresholds are too low
and that they come at too high a cost in terms of corporate political activity. This argument, however, underrates the importance of protecting U.S. elections from foreign
influence. This argument also overrates the cost since corporations, their managers,
and their employees would still have many avenues available to express their political
views. Limiting this one type of corporate political activity in order to close a massive
loophole that allows for foreign influence in U.S. elections is a sensible approach.
Federal law—upheld by the Supreme Court—forbids foreign spending of any type in
U.S. elections. Foreign influence is especially acute when foreign-influenced corporations are spending hundreds of millions of dollars of secret dark money to help elect
their candidates of choice. The recommended thresholds reasonably measure when
too much foreign ownership and influence become toxic to the body politic. The critics’ argument is akin to saying that because only 1 percent of lettuce grown in a certain
state is tainted by E. coli bacteria, all lettuce grown in that state should not be recalled
to reduce the chances that American consumers will become sick.
A foreign-influenced U.S. corporation would not lose its First Amendment rights
to spend money to influence elections under CAP’s recommended policy proposal.
Corporations—and their executives and employees—would continue to have
multiple avenues to exercise their political free speech rights, as well as their ability
to influence lawmakers and public policy. These avenues include: 1) a corporation’s
PAC, which donates monies contributed solely by U.S. corporate managers and other
U.S. employees;211 2) donations made to candidates or other entities directly by the
corporation’s managers and employees in their personal capacities; 3) lobbying lawmakers at the federal, state, and local levels; and 4) continuing to express views on the
corporation’s preferred policies or contributing to organizations that express views on
such policies, so long as the communications do not concern the election or defeat of
candidates during an election.212
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Second, critics may argue that the recommended policy is rooted in xenophobia or misplaced fears about the growing amount of foreign investment in the United States. But
again, this criticism is unpersuasive. U.S. laws, federal courts, and the American people
themselves believe that any foreign influence in the nation’s elections and governance is
too much. Moreover, the recommended policy in no way singles out any specific nation,
region of the world, or geopolitical adversary; rather, it is a policy that applies equally to
any foreign entities, no matter their political relationship with the United States. As professor John Coates has written, the government’s interest in regulating foreign influence
does not necessarily rest on the idea that foreign investors are tied to hostile governments that are trying to undermine the democracy or economy of the United States
but on the simple tenet that foreign nations—even countries that are staunch U.S.
allies—are simply not part of the U.S. polity.213 Finally, CAP is unaware of any credible
evidence to show that the recommended policy will dissuade foreign investment in U.S.
corporations. Most foreign investors invest in U.S. corporations because they expect a
good return on that investment. The only behavioral change likely would be for foreign
investors who are motivated primarily by a desire to influence U.S. politics—precisely
the influence this recommended policy is aimed at preventing.
Third, critics may argue that it could be onerous for corporations to comply with
requirements that force them to measure foreign-ownership thresholds and therefore
difficult to certify the corporation’s level of foreign ownership. Yet this claim also does
not survive scrutiny. To begin with, according to Coates, the vast majority of corporations are owned by a single shareholder or a small, discernible group of shareholders,
so it would be relatively simple to measure foreign-ownership levels.214 Moreover, large
publicly traded corporations already collect this type of stockholder information for
their annual shareholder meetings and sometimes more frequently to allow votes on
off-cycle events, so the recommended policy “does not impose a meaningful additional
information-gathering cost” beyond what large corporations already are required to
do, nor does it impose unreasonable new record-keeping requirements.215 In a statement that he submitted in support of the Massachusetts legislation, Coates spelled
out in great detail how corporations can reasonably conduct the requisite inquiry to
determine their levels of foreign ownership.216 And because it may be difficult for a
large corporation to track down the nationality of every single shareholder, given the
5 percent aggregate threshold, it would suffice for corporations to verify that just more
than 95 percent of their shareholders are not foreign and that no foreign shareholder
owns 1 percent or more of the corporation’s stock.217 Furthermore, as mentioned
above, the recommended proposal should contain a safe harbor provision for corporations that certify their compliance after a good-faith inquiry.
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It must be said that any arguments that it is too hard for a corporation to discern its
own levels of foreign ownership are troubling in themselves. As one lawmaker compellingly pointed out, if corporations do not know who their owners are, then it only
strengthens the case that those corporations should not be allowed to participate in
U.S. election spending.218
Fourth, critics may assert that although the current framework governing political
spending by foreign-influenced U.S. corporations is not perfect, new prescriptive rules
of the road are overkill. However, as discussed at length in this report, a confluence of
many factors reveals that a precise framework is acutely necessary to help protect the
U.S. political system from undue foreign influence via U.S. corporations. The managers of American corporations often call for predictability in government regulation and
oversight. CAP’s policy recommendation would bring exactly this type of predictability
to decision-making about whether corporations can spend money from their treasuries
to influence U.S. elections. Moreover, corporations share the burden in a well-functioning democracy to show that elected leaders—and the policies those leaders support or
oppose—are not improperly influenced by foreign entities, especially at a time when
they increasingly are attempting to sway the country’s election results. A new statutory
framework would help protect the United States’ reputation as the leading political and
economic power in the world, which, in turn, should help American corporations.
A final important point bears emphasizing: A mere decade ago, before the flawed decision in Citizens United, corporations were prohibited from spending money directly
from their treasuries to influence elections. For the vast majority of U.S. business
forms—which likely have zero foreign ownership—CAP’s recommended policy will
not affect their political spending. But it is a different story for U.S. corporations that
choose to allow a substantial amount of foreign investment. In those cases, as this
report has explained, foreign investors can exert inappropriate explicit or implicit influence over how corporate managers decide to spend funds to steer U.S. elections.
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The effects of applying
the recommended foreignownership thresholds
This report analyzes data on foreign ownership and political spending by 111 U.S.-based
publicly traded corporations in the S&P 500 stock index. These 111 corporations were
selected because they comprise the major corporations that voluntarily report the most
information about their political spending. (see Methodology) Therefore, it was possible
to analyze both the extent to which these corporations would be affected by the foreignownership thresholds in the recommended policy and what the impact would be in
terms of these corporations’ recent political spending.
The topline results include the following:
• When applying the 1 percent single foreign shareholder threshold, 82 of the 111
corporations exceeded the threshold. That equals 74 percent of corporations in
the S&P 500 target group.
• When applying the 5 percent aggregate foreign threshold, 109 of the 111 corporations
exceeded the threshold. That equals 98 percent of corporations in the S&P 500 target
group. Most often, foreign shareholders are located in Europe.
• These 111 corporations voluntarily disclosed $443 million spent in federal and
state elections from their corporate treasuries in the years 2015, 2016, and 2017.
This does not include spending by the corporations’ PACs, for those corporations
that have PACs. Much of this corporate election-related spending by these 111
corporations would qualify as foreign-influenced spending that would be prohibited
under CAP’s policy recommendation.
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FIGURE 8

Analysis of 111 targeted S&P 500 corporations
Percentage of foreign ownership among large U.S. publicly traded corporations
Percentage of corporations that
meet or exceed threshold
1 percent threshold for
single foreign shareholder

Percentage of corporations that do
not meet or exceed threshold
74%

26%

5 percent threshold for
aggregate foreign ownership

98%

Source: Calculations based on data from CNBC, "Home," available at https://www.cnbc.com/ (last accessed September 2019).

Importantly, for purposes of this analysis, CAP defined a foreign investor as an investor that meets the definition of “foreign national” in the Federal Election Campaign
Act: a foreign government, a corporation incorporated or having its principal place
of business in a foreign country, or an individual who is neither a U.S. citizen nor a
lawful permanent resident.219 CAP also counted any investor that is not itself a foreign
national but which is majority-owned or controlled by a foreign national. This research
should be understood as conservatively measuring potential foreign influence through
ownership, as shareholders with far less than a majority stake can effectively control a
subsidiary investor’s governance activities, as detailed in this report.220
TABLE 1

10 illustrative S&P 500 corporations
Foreign ownership and election-related spending
Company name

Does a single foreign shareholder
own 1 percent or more of shares?

Merck & Co.

✔ Janus Henderson (United Kingdom), 1%
✔ MFS Investment Management (Canada), 2.7%
✘
✔ Credit Suisse (Switzerland), 2.2%
✔ MFS Investment Management (Canada), 1.1%
✔ 3G Capital (Brazil), 22.1%
✔ Norges Bank (Norway), 1.1%;

Northrop Grumman Corp.

✔ MFS Investment Management (Canada), 3.1%;

Altria Group Inc.
Cigna Corp.
The Coca-Cola Co.
Entergy Corp.
JPMorgan Chase & Co.
The Kraft Heinz Co.

Prudential Financial Inc.
UnitedHealth Group Inc.

Janus Henderson (United Kingdom), 1%
Macquarie Group (Australia), 1.5%

✔ Norges Bank (Norway), 1.9%
✘

Is aggregate foreign ownership
more than 5 percent?

Disclosed election spending,
2015–2017

✔ 7.5%
✔ 12.7%
✔ 8.0%
✔ 10.7%
✔ 8.2%
✘ 4.9%

$72,115,000

✔ 13.1%

$42,075,000

✘

$8,438,000
$3,281,000
$1,096,000
$1,064,000

4.7%

$4,160,000

✔ 12.5%
✔ 11.7%

$10,822,000

Sources: Ownership data obtained from CNBC, “Home,” available at cnbc.com (last accessed October 2019); election spending data obtained from
TrackYourCompany, “Advanced Search, By Commpany,” available at https://www.trackyourcompany.org/search.html (last accessed October 2019).
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$4,930,000

Notably, there is a 2011 study estimating that 70 percent of U.S. corporations have
multiple shareholders, whether American or foreign, who own at least 5 percent of
shares.221 Isolating that analysis to foreign ownership, a 2016 study by professor John
Coates and others, “Quantifying Foreign Institutional Block Ownership at Publicly
Traded U.S. Corporations,” revealed that among publicly traded corporations in the
S&P 500, approximately 9 percent have at least one foreign institutional investor
with more than 5 percent of the corporation’s voting shares.222 However, this report’s
author knows of no research that quantifies levels of foreign ownership at the 1 percent single foreign shareholder threshold or the 5 percent aggregate foreign threshold
recommended in this report.
Beyond this report’s foreign-ownership data, the author wished to learn more information about foreign ownership of smaller corporations. In pursuit of this, the author
measured the aggregate foreign ownership of corporations listed in the widely used
Russell Microcap Index, which tracks approximately 1,500 of the smallest publicly
traded U.S. corporations.223 The author randomly sampled 10 percent of those corporations. The research reveals that 28 percent of those smaller corporations exceed
the 5 percent aggregate foreign-ownership threshold. From this limited analysis, it
appears that smaller publicly traded corporations may be significantly less likely to
have as much aggregate foreign ownership as their larger counterparts. These smaller
corporations, therefore, would likely be less affected by this report’s thresholds governing election-related spending.

FIGURE 9

Smaller publicly traded corporations appear
to have less aggregate foreign ownership
Percentage of aggregate foreign ownership among publicly traded U.S. corporations

S&P 500 Index
(large publicly traded
corporations)
Russell Microcap Index
(smallest publicly
traded corporations)

Estimated percentage of corporations
that meet or exceed 5 percent
aggregate foreign ownership

Estimated percentage of corporations
that do not meet or exceed 5 percent
aggregate foreign ownership
98%

28%

72%

Sources: Calculations based on data from CNBC, "Home," available at https://www.cnbc.com/ (accessed on September 12, 2019).
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The 111 S&P 500 corporations in the author’s target group spent huge sums of money
on elections in recent years. The analysis measured spending in years 2015, 2016, and
2017. During those years, these 111 corporations voluntarily disclosed $443 million
in spending from their corporate treasuries to influence federal and state elections.224
Across all S&P 500 corporations in the CPA-Zicklin Index, voluntarily disclosed corporate treasury spending in these three years totaled approximately $773 million.225 The
vast majority of this spending is almost certainly by corporations that are foreign-influenced. And the $773 million spending figure is undoubtedly higher, as many corporations in the CPA-Zicklin Index do not fully disclose their spending—and there is no
other way to easily ascertain such spending due to lax campaign finance disclosure laws.
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Conclusion
Our democracy is being threatened both by foreign entities that want to sway the
results of our elections and by a president who openly solicits foreign influence in
our political process. At the same time, a combination of extensive corporate political spending and growing foreign ownership of U.S. corporations, coupled with weak
disclosure laws and strong foreign interest in influencing our elections, is dangerous
and leaves us vulnerable to corruption.
One basic, common-sense step Congress can take to protect our democracy is to
pass legislation with clear foreign-ownership thresholds to prevent election spending
by foreign-influenced U.S. corporations. If the managers of a U.S. corporation want
to spend money to try to affect election outcomes, they must not be influenced by
foreign investors to whom they are accountable. Instead, as our nation’s founders made
clear, the success of our democracy depends on the fundamental principle that our
elected leaders must answer only to the American people.
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Appendix: Methodology
Corporations are not required—and generally do not—publicly disclose much information about their shareholders, let alone their foreign shareholders. Neither are most
shareholders required to disclose their ownership in a corporation or their nationality.
For these reasons and others, it is difficult for researchers to measure the composition of
foreign ownership of U.S. corporations. We know of no research that quantifies levels of
foreign ownership at the 1 percent single foreign shareholder threshold or the 5 percent
aggregate foreign threshold recommended in this report.
We used several sources to generate this report’s research results, at each stage relying
on publicly available data. All data are on file with the author.
The basic framework of this report’s research and data analysis follows from an important
2016 study by professor John Coates and others titled “Quantifying Foreign Institutional
Block Ownership at Publicly Traded U.S. Corporations.”226 The S&P 500 is a useful
source to examine, as this stock index is composed of publicly traded corporations that
are representative of the U.S. equity markets and the U.S. economy.227
For this report, the 111 corporations analyzed were chosen based on the 2018 CPAZicklin Index of Corporate Political Disclosure and Accountability, an annual report
measuring the level at which S&P 500 corporations voluntarily disclose their political
spending in federal and state elections.228 The CPA-Zicklin Index tracks corporate disclosure along a range of different categories of political spending, including spending
from their corporate treasuries and direct contributions to state candidates.
By our count, the 2018 CPA-Zicklin Index includes 115 corporations in the “first
tier” because those corporations disclosed the most information about their political spending and their policies governing political spending. We then subtracted
the four corporations that, since the date of the publication of the 2018 CPAZicklin Index, have merged with other companies. Ultimately, we arrived at 111
corporations that formed the core of our research. We note that although the 2019
CPA-Zicklin Index was published on October 24, 2019, a few weeks before the publication of this report, the underlying political spending data were not yet available;
therefore, we used the 2018 CPA-Zicklin Index.
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We decided that the most time-effective and cost-effective method to ascertain
shareholder information was to use data obtained and presented by publicly available
finance websites—in this case, CNBC. CNBC’s website, at cnbc.com, aggregates and
presents a wealth of public and private data regarding corporations’ shareholders—
generally, institutional shareholders—including the percentage of shares owned and
where these shareholders are located worldwide.229 CNBC draws its data from data
aggregators who use both public and nonpublic information. Ownership data regarding the 111 target corporations were collected from the CNBC finance website on
September 12, 2019. Ownership data regarding the randomly selected 148 corporations in the Russell Microcap Index were collected from the CNBC finance website
on October 4, 2019.
Because it is difficult for CNBC or any data aggregator to gain access to information
about the total range of a corporation’s shareholders, the data should not be seen as
fully complete and therefore should be seen as representing the lower bounds of foreign ownership.230 Moreover, CNBC aggregates shareholder ownership across North
America without segregating the United States; for this reason, again, this report’s data
should be seen as representing the lower bounds of foreign ownership.
For purposes of our analysis, a foreign investor is an investor that meets the definition
of “foreign national” in the Federal Election Campaign Act: a foreign government, a
corporation incorporated or having its principal place of business in a foreign country, or an individual who is neither a U.S. citizen nor a lawful permanent resident.231
We also counted any investor that is not itself a foreign national but which is majority owned or controlled by a foreign national. As the 2016 Coates study noted, this
research should be understood as conservatively measuring potential foreign influence
through ownership, as shareholders with far less than a majority stake can effectively
control a subsidiary investor’s governance activities, as detailed in this report.232
In order to determine whether each institutional shareholder that owned at least 1 percent of corporate stock was itself a foreign investor or was majority-owned or controlled
by a foreign entity, our research used a wide variety of public sources, including institutional shareholder websites, news articles, and other sources available on the internet.
We used a searchable electronic database tied to the CPA-Zicklin Index, at
TrackYourCompany.org, to determine how much money was spent by each first-tier
corporation directly from its corporate treasury. We limited our research to 2015,
2016, and 2017, the years for which the electronic database made political spending
data readily available.
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We also used data provided by 1) the Center for Responsive Politics, at OpenSecrets.
org; and 2) the Federal Election Commission, at FEC.gov, to research donations from
corporate PACs and other corporate-related spending in elections, lobbying, or other
areas to influence public policy.
At the conclusion of our research, at least 10 percent of our data were chosen randomly
and spot-checked by another team member for reliability and consistency.
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