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UNITED STATES DISTRICT COURT 

for the 
District of Colorado 

 
 
 

COLORADO MONTANA WYOMING 
STATE AREA CONFERENCE OF THE 
NAACP, LEAGUE OF WOMEN VOTERS 
OF COLORADO, and MI FAMILIA VOTA 
 
Plaintiffs, 
 
 -v- 
 
 
UNITED STATES ELECTION INTEGRITY 
PLAN, SHAWN SMITH, ASHELY EPP, 
and HOLLY KASUN 
 
Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 
 
Civil Action No. 1:22-cv-00581-PAB 
 
 
 
 
BENCH TRIAL  

 
 

MOTION TO DISMISS 
  

 

 COMES NOW, Defendants, USEIP, Shawn Smith, Ashely Epp, and Holly Kasun, 

by and through undersigned counsel, and hereby submit this motion to dismiss the claims 

LQ�3ODLQWLIIV¶�&RPSODLQW� XQGHU�)HG��5��&LY��3�� ���E��1). In support thereof, Defendants 

submit the following memorandum of law.  

MEMORANDUM OF LAW 
 

 'HIHQGDQWV�PRYH�WR�GLVPLVV�3ODLQWLIIV¶�FODLPV�IRU�ODFN�RI�VWDQGLQJ��$FFHSWLQJ�WKH�

IDFWV�LQ�3ODLQWLIIV¶�&RPSODLQW�DV�WUXH�IRU�SXUSRVHV�RI�WKLV�0RWLRQ��WKLV�&RXUW�VKRXOG�GLVPLVV�
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the Complaint because it is plain that no Plaintiff has alleged an injury that could confer 

standing. At the pleading stage, standing requires allegations of a particularized and 

specific injury. Plaintiffs have pleaded none, instead alleging a hypothetical harm because 

they intend to divert resources. Therefore, this Court should dismiss the Complaint for 

want of standing.  

1. LEGAL STANDARD 
 
To survive a motion to dismiss under Rule 12(b)(1), the plaintiff bears the burden of 

HVWDEOLVKLQJ�WKH�FRXUW¶V�MXULVGLFWLRQ�WKURXJK�VXIILFLHQW�DOOHJDWLRQV��See Lujan v. Defs. Of 

Wildlife, ����8�6�������������������&RXUWV�VKRXOG�³SUHVXPH�WKDW�>WKH\@� ODFN� MXULVGLFWLRQ�

XQOHVV�WKH�FRQWUDU\�DSSHDUV�DIILUPDWLYHO\�IURP�WKH�UHFRUG�´�Renne v. Geary, 501 U.S. 312, 

316 (1991) (citations omitted). ³$W�WKH�SOHDGLQJ�VWDJH��JHQHUDO�IDFWXDO�DOOHJDWLRQV�RI�LQMXU\�

UHVXOWLQJ�IURP�WKH�GHIHQGDQW¶V�FRQGXFW�PD\�VXIILFH�´�id., EXW�³D�SODLQWLII�FDQQRW�UHO\�VROHO\�

RQ�FRQFOXVRU\�DOOHJDWLRQV�RI�LQMXU\�´�Baur v. Veneman, 352 F.3d 625, 637 (2d Cir. 2003). 

7KH� SODLQWLIIV� KDYH� QRW� PHW� WKHLU� EXUGHQ� KHUH�� 3ODLQWLII¶V� DOOHJDWLRQV� RI� LQMXU\� DUH� WRR�

speculative to satisfy the requirements needed for standing.  

2. Requirements for Standing 
 
Article III of the United States Constitution limits the role of the federal judiciary to 

resolving cases and controversies. Lujan v. Defenders of Wildlife, 504 U.S. 555, 559-560, 

112 S. Ct. 2130, 2136 (1992). Standing is a core component of this Article III requirement 

that must be established by litigants before a court may exercise jurisdiction over their 

claims. Id. at 560. Standing requires that (1) Plaintiff must have suffered an injury-in-fact; 

(2) there is a causal connection between the injury and the conduct complained of; and 
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(3) it is likely, as opposed to merely speculative, that the injury will be redressed by a 

favorable decision. Id. at 560-61. When an organization is a plaintiff, standing may be 

established by injury to the entity itself (direct), or injury to its members in a representative 

capacity (associational). See National Coalition on Black Civic Participation v. Wohl, 498 

F.Supp.3d 457, 471 (S.D.N.Y. 2020).  Associational standing requires that either all 

members of an organization are affected by the claimed violation, or it must name at least 

one of its affected members at the pleading stage. See Summers v. Earth Island Institute, 

555 U.S. 488, 498 (2009). The plaintiffs in this matter have not pled any facts to establish 

associational standing, and therefore, plaintiffs may only establish direct organizational 

standing.   

Direct organizational standing must be established by the same test as an individual, 

i.e., imminent injury-in-fact to the organization itself (not its members), causal connection 

between the injury and challenged action, and redressability. See Common Cause of 

Colorado v. Buescher, 750 F.Supp.2d 1259, 1269 (D.Colo. 2010). Furthermore, since 

standing is determined at the time the complaint is filed, a future injury can only suffice if 

LW� LV� ³FHUWDLQO\� LPSHQGLQJ��RU� WKHUH� LV�D�VXEVWDQWLDO� ULVN� WKH�KDUP�ZLOO�RFFXU�´�Clapper v. 

Amnesty Intern. USA, 568 U.S. 398, 401 (2013). Finally, an organization may establish 

injury-in-fact when it can demonstrate a concrete injury to its activities, such as a 

VLJQLILFDQW� GUDLQ� RQ� LWV� UHVRXUFHV�� UDWKHU� WKDQ� ³VLPSO\� D� VHWEDFN� WR� WKH� RUJDQL]DWLRQ¶V�

DEVWUDFW�VRFLDO�LQWHUHVWV�´�Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982).  

Furthermore, standing cannot be manufactured by a self-inflicted injury or volitional 

UHDUUDQJHPHQW�RI�DQ�RUJDQL]DWLRQ¶V�SULRULWLHV�� See Clapper v. Amnesty Intern. USA, 568 
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U.S. 398 (2013). Rather, organizational standing can be established if it is prohibited from 

engaging in a lawful activity or its activities were unraveled by an illegal activity. See 

Village of Arlington Heights v. Metropolitan Housing Development Corp. 429 U.S. 252 

(1977); Havens, 455 U.S. 363. The key to establish an injury in fact is the organization 

³PXVW�GHPRQVWUDWH�WKDW�LW�KDV�VXIIHUHG�FRQFUHWH�DQG�GHPRQVWUDEOH�LQMXU\�WR�LWV�DFWLYLWLHV. 

. . . )XUWKHU�� WKH� LQMXU\�FDQQRW�EH�FRQMHFWXUDO�RU�K\SRWKHWLFDO��VSHFXODWLYH��RU�DEVWUDFW�´�

National Treasury Employees Union v. U.S., 101 F.3d 1423, 1427 (D.C. Cir. 1996) 

(internal citations and quotations omitted).  

While the Plaintiffs have attempted to establish standing by claiming that each 

RUJDQL]DWLRQ� KDV� ³GLYHUWHG� WLPH� DQG� RWKHU� UHVRXUFHV� IURP� LWV� FLYLF� HQJDJHPHQW� DQG�

HOHFWLRQ�VXSSRUW�SURJUDPV�LQ�RUGHU�WR�DGGUHVV�'HIHQGDQWV¶�YRWHU�LQWLPLGDWLRQ�FDPSDLJQ>�@´�

their attempt fails. Complaint, ¶13-15. Plaintiffs¶ allegations of injury are too speculative 

to satisfy the injury-in-fact requirement. In addition, Plaintiffs fail the causation prong of 

the standing inquiry because they have not established that their alleged injuries fairly 

can be traced to DefendaQWV¶�DFWLRQ�UDWKHU�WKDQ�WKH�LQGHSHQGHQW�DFWLRQV�RI�WKLUG�SDUWLHV�� 

2. Plaintiffs Fail to Demonstrate Any Injury to Confer Standing.  
 
0L�)DPLOLD�9RWD��³0)9´� 

0)9�DWWHPSWV�WR�FRQIHU�VWDQGLQJ�E\�DOOHJLQJ�WKDW�LWV�³YRWHU�RXWUHDFK�VWUDWHJ\�IRU�

�����KDV�EHHQ�LPSDFWHG�LQ�UHVSRQVH�WR�86(,3¶V�DFWLRQV��)RU�H[DPSOH��EHFDXVH�WKHUH�

are concerns RI� IHDU� VWHPPLQJ� IURP�86(,3¶V� DFWLRQV��0)9� plans to invest additional 

resources into counties targeted by USEIP so that voters there recognize MFV 

canvassers as distinct from USEIP agents. The time that MFV staff has and will continue 
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WR�VSHQG�UHVSRQGLQJ�WR�86(,3¶V�DFWLRQV�LV�WLPH�WKDW�RWKHUZLVH�ZRXOG�KDYH�EHHQ�VSHQW�RQ�

activities ceQWUDO�WR�LWV�FRUH�PLVVLRQ�´�Complaint, ¶ 38. (Emphasis added). The language 

UHJDUGLQJ�0)9¶V�DOOHJHG�LQMXU\�LV�HQWLUHO\�VSHFXODWLYH��K\SRWKHWLFDO��DQG�FRQMHFWXUDO�DQG�

cannot establish standing. See National Treasury Employees Union, 101 F.3d at 1427.  

 LeagXH�RI�:RPHQ�9RWHUV�RI�&RORUDGR��³/:9&2´� 

Similarly, LWVCO alleges a speculative, conjectural and hypothetical injury that 

FDQQRW�HVWDEOLVK�VWDQGLQJ��,W�DOOHJHV�WKDW�³/:9&2�is concerned that new voters (such as 

young people, new citizens, and others who have just become eligible to vote) are 

especially vulnerable to this intimidation, and may opt to disengage from the voting 

SURFHVV�UDWKHU�WKDQ�IDFH�LQWLPLGDWLQJ�YLVLWV�IURP�86(,3�DJHQWV��$V�D�UHVXOW�RI�86(,3¶V�

actions, voters may question whether voting exposes them to risk of harm. This directly 

KDUPV� /:9&2¶V� PLVVLRQ�� ZKLFK� LV� WR� LQFUHDVH� YRWHU� HQJDJHPHQW� DQG� FRQILGHQFH� LQ�

FDVWLQJ�D�EDOORW�´�Complaint, ¶ 37. (Emphasis added).  

The injuries claimed by MFV and LWVCO are similar to those claimed by 

Respondents in Clapper, 568 U.S. 398. The U.S. Supreme Court held that the 

³UHVSRQGHQWV�FRXOG�QRW�PDQXIDFWXUH�VWDQGLQJ�E\�FKRRVLQJ�WR�PDNH�H[SHQGLWXUHV�EDVHG�

on hypothetical future harm that is not certainly impending. Because they do not face a 

threat certainly impending . . . their costs are simply the product of their fear . . . which is 

LQVXIILFLHQW�WR�FUHDWH�VWDQGLQJ�´�Id. at 1141. MFV alleges that there are only concerns of 

fear, and they plan to invest additional resources to combat USEIP. Complaint ¶ 38. 

These injuries are not actual or imminent. LWVCO makes a similar argument, stating that 

it has concerns for new voters who may opt out of voting or question the voting process. 
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See Complaint, ¶ 39. There has been no actual injury, and the injuries it alleges are only 

hypothetical in nature. There is no actual harm nor imminent harm. Therefore, MFV and 

LWVCO cannot establish standing to bring suit. 

NAACP Colorado 

NAACP Colorado makes a slightly different argument to establish injury. It states 

that LW� ³KDV�DOUHDG\�H[KDXVWHG�UHVRXUFHV�DFWLYHO\�PRQLWRULQJ�WKLV�YRWHU� LQWLPLGDWLRQ�DQG�

UHODWHG�VDIHW\�FRQFHUQV�DQG�VWUDWHJL]LQJ�DERXW�KRZ� WR�FRPEDW�'HIHQGDQWV¶�DFWLRQV�� ,Q�

addition, NAACP Colorado anticipates having to shift both personnel and financial 

UHVRXUFHV� WRZDUGV� FRPEDWWLQJ� 86(,3¶V� YRWHU� LQWLPLGDWLRQ� FDPSDLJQ�� 7KLV� VKLIW� LQ�

resources is a distraction from key programs that NAACP Colorado would otherwise 

support, such as voter outreach aimed at protecting democracy, enhancing equity, and 

LQFUHDVLQJ�GHPRFUDWLF�SDUWLFLSDWLRQ�DQG�FLYLF�HQJDJHPHQW�´�Complaint, ¶ 36. Similar to 

MVF and LWVCO, NAACP Colorado makes the speculative argument that it anticipates 

shifting resources to combat USEIP. This speculative injury is not concrete and cannot 

establish standing. NAACP Colorado also alleges that it has exhausted resources by 

monitoring and VWUDWHJL]LQJ�WR�FRPEDW�86(,3¶V�DFWLRQV��2QFH�DJDLQ��WKLV�VKLIW�LQ�UHVRXUFHV�

is volitional, manufactured, and a product of fear rather than actual injury traceable to 

'HIHQGDQWV¶�DFWLRQV��� 

Not only are the alleged injuries hypothetical; a series of speculations is required 

to prove actual harm. These manufactured and hypothetical injuries cannot suffice to 

confer Article III standing, and the complaint must be dismissed.  
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 Respectfully submitted this 4th day of April, 2022. 

      s/ R. Scott Reisch  
      R. Scott Reisch, #26892 
      Jessica L. Hays, #53905 
      THE REISCH LAW FIRM, LLC 
      1490 W. 121st Avenue, #202 
      Denver, CO 80234 
      (303) 291-0555 

       Email: scott@reischlawfirm.com 
       jessica@reischlawfirm.com 
       cassandra@reischlawfirm.com 
       Attorneys for Defendants 

 
 
 
 
 
 
 
 
 
 
 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the foregoing MOTION TO DISMISS has been 
electronically served through ECF this 4th day of April, 2022, to all counsel of record.  

 

      s/ R. Scott Reisch  
      R. Scott Reisch, #26892 
      Jessica L. Hays, #53905 
      THE REISCH LAW FIRM, LLC 
      1490 W. 121st Avenue, #202 
      Denver, CO 80234 
      (303) 291-0555 

       Email: scott@reischlawfirm.com 
       Email: jessica@reischlawfirm.com 
       Attorneys for Defendants 
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