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Comment by Free Speech For People Opposing Petition of American First
Legal Foundation for Rulemaking Before the Election Assistance Commission
(EAC) to Amend EAC Regulations and the National Mail Voter Registration
Form to Require Unnecessary and Burdensome Documentary Proof of
Citizenship to Register to Vote.

Free Speech For People strongly opposes the rulemaking petition to the U.S.
Election Assistance Commission (EAC) by America First Legal Foundation that
would disenfranchise millions of people, place unnecessary, costly burdens on
voters, and run afoul of the National Voter Registration Act (NVRA).

The petition would amend 11 C.F.R. § 9428.4 and the federal voter
registration form to require voter registration applicants to provide documentary
proof of citizenship (DPOC) via a limited set of documents, namely a: “U.S.
Passport, State-issued Real ID-compliant driver's license indicating that the
applicant is a citizen, an official military identification card that indicates the
applicant is a citizen of the United States, or a valid Federal or State government-
1ssued photo identification if such identification indicates that the applicant is a
United States citizen or if such identification is otherwise accompanied by proof of
United States citizenship.”?

Rigorous but reasonable laws already prevent non-citizens from voting. The
federal voter registration form already requires registrants to swear, under penalty
of perjury, that they are U.S. citizens.? It is illegal to vote in a federal election as a
non-citizen and illegal to commit perjury, both of which carry significant penalties—
including jail, fines, deportation, and permanent denial of citizenship—that
strongly disincentivize ineligible individuals from registering to vote.? Furthermore,
registrants are required to provide detailed personal information that allow election
officials to determine whether the applicant is eligible to vote. In other words,
election officials—with access to local, state, and federal databases—are already
equipped with the information and tools needed to verify citizenship without
placing undue, expensive burdens on the voters themselves. These systems can (and
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should) have mechanisms in place to ensure that eligible voters are not wrongly
disenfranchised; and the EAC certainly should not be adding new burdens that will
unjustly disenfranchise qualified voters.

Non-citizen registration and/or voting is vanishingly rare. The system
already works. Government audits and voting data collected by a broad range of
organizations demonstrate that non-citizens rarely attempt to vote.* Moreover, a
significant percentage of the few incidents of noncitizens registering to vote or
actually voting can be attributed to government error. For example, Oregon
accidentally automatically registered 1,500 people to vote without having
confirmation of their citizenship status, but the state worked quickly to resolve the
issue and only four of these individuals may have been noncitizens who actually
cast a ballot.5 These errors can be resolved by improving databases and providing
election workers with accurate training materials. Notably, errors going the other
way—improperly disenfranchising voters who in fact are eligible to vote—are far
more common.b

The rulemaking petition would impose harsh, burdensome requirements on
voters. The rule would prohibit registration for anyone who cannot produce a U.S.
passport, a state-issued real ID-compliant driver’s license, official military
identification, or a valid government-issued ID, provided that these documents
indicate citizenship. Notably, this limited list does not even include birth
certificates. It is difficult, costly, and time-consuming to obtain these documents.
Nearly 146 million Americans do not have a valid passport, and more than 21.3
million people—9.1% of voting-age U.S. citizens—don’t have or lack ready access to
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a document that allows them to prove citizenship.” The rule would most
significantly burden married people—primarily women—who have changed their
names, young people, the eldery, Latino voters, new Americans, low income voters,
and active duty military personnel and their families.®

Federal law does not allow the rule that America First proposes. The NVRA
standardized procedures for federal election registration to encourage voting while
ensuring that only eligible voters are able to register and cast ballots. And while the
NVRA does give the EAC authority to create and revise the federal registration
form, it also constrains this authority. The registration form “may require only such
identifying information . . . and other information . . . as is necessary to enable the
appropriate State election official to assess the eligibility of the applicant and to
administer voter registration and other parts of the election process.”® The DPOC
that this rule would require falls outside these parameters, because it is not
“necessary” to determine voting eligibility. The states have the information and
technology needed to make those determinations, and in fact have used this
information with success for decades. And there are additional steps that states can
take to further improve this process. For example, the Electronic Registration
Information Center (ERIC) helps states improve election integrity by sharing data
across states—though unfortunately, a number of states have withdrawn from this
program, including states that claim to have concerns about voter fraud.10
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This is not the first time that voter suppression tactics have masqueraded as
fraud prevention. America First’s petition is a brazen attempt to undermine voting
rights, keep people with limited resources from the polls, and make our elections
less free, less fair, and less democratic. The EAC should reject this proposal, and
instead ensure that all eligible voters have fair opportunities to register and vote.
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